3 The origins of judicial review

Having reviewed the judicial institutions established by the British in the
American and Indian colonies, one must understand the historical origins of
the Court’s exercise of judicial review over the executive or legislative
branch in the American and Indian colonies. The use of legal history to
explore the genesis of judicial review will foster a contextualized
understanding of the development of judicial review in Pakistan, India, and
the United States.

This chapter will first examine the emergence of parliamentary supremacy
as a legal doctrine that empowered the legislative branch and limited the
development of judicial review in early English jurisprudence. Subsequently,
the concept of ultra vires will be discussed as an antecedent legal principle
to judicial review, which was employed by English courts in some cases
during the seventeenth century. Next, Lord Coke’s seminal decisions setting
out judicial review will be examined, along with the responses both from his
colleagues in Britain and in the Indian and American colonies. This will lead
to a discussion of the varied early uses of judicial review in Pakistan, India
and America that impacted its subsequent development in each nation.

I. Parliamentary supremacy

A counterpoint to the emergence of judicial review in British jurisprudence
was the gradual but widespread acceptance of parliamentary supremacy.
During the time of monarchical rule, Parliament was seen as a secondary



source of law, while the King possessed expansive legislative powers
through orders and decrees.! Through laws like the Statute of Proclamations
Act of 1539, the King was granted formal powers to legislate through
unilateral Proclamations.2

These Proclamations were not reviewed by judges or the courts, as

prior to the American Revolution, so far were the English courts from
sustaining the later doctrine of parliamentary absolutism that in the
reign of James II, ten of the twelve judges of England held that the King
was an absolute sovereign.3

Therefore, in the power battle that emerged between Parliament and the
monarchy in the eighteenth century, the judiciary was seen as an ally of the
King. Critics challenged the absolutism of the King’s rule by arguing in
favor of transferring this same power to Parliament due to many factors,
including “Parliament’s claim to represent the wisdom of the entire
community; distrust of the ability of the king’s judges to withstand improper
royal influence ... [and] the presumed equal right of every generation to
change its laws."4

Eventually, parliamentary supremacy came to be defined as “the right to
make or unmake any law whatever,” meaning that “no person or body is
recognized by the law of England as having a right to override or set aside
the legislation of Parliament.”® This doctrine of parliamentary supremacy
signified a challenge to the once-absolute powers of kings, although this
supremacy was not based on democratic principles initially. Very few British
citizens were given the right to vote and between 1430 and 1836; only forty-
shilling freeholders, or men who owned land worth at least 40 shillings,
were allowed to vote in elections for the House of Commons.® However, the
fight between the King and his Parliament was an attempt to devolve power
from a monarchy to an oligarchy or aristocracy, which would eventually
evolve into a democratic order.

While the judiciary had been known to legitimize rather than challenge
the King’s law, one judge emphasized the role of parliamentary supremacy



as a check on the King’s powers. In Case of Proclamations,” Lord Justice
Edward Coke championed parliamentary supremacy as a means of
weakening the king’s power, while ultimately carving out a niche that would
eventually allow judicial review of parliamentary acts.

He wrote that “of the power and jurisdiction of the parliament, for
making of laws in proceeding by bill, it is so transcendent and absolute, as it
cannot be confined either for causes or persons within any bounds.”® This
can help explain the quotation from William Blackstone concerning the
supremacy of parliament. Blackstone argued that even where Parliament
enacted an unreasonable law,

no power can control i ... . where the main object of a statute is
unreasonable, the judges are [not] at liberty to reject it; for that were to
set the judicial power above that of the legislature, which would be
subversive of all government.2

(emphasis added)

Though many have debated the meaning of Lord Coke’s assertions and the
extent to which parliamentary supremacy should be recognized,i? A.V.
Dicey explained that

in England we are accustomed to the existence of a supreme legislative
body, i.e. a body which can make or unmake every law; and which,
therefore, cannot be bound by any law. This is, from a legal point of
view, the true conception of a sovereign, and the case with which the

theory of absolute sovereignty has been accepted by English jurists.1!
(emphasis added)

Some English jurists believed any review of Parliament’s acts by the
judiciary was a violation of Parliament’s rights and duties as the institution
that inherited much of the King’s power. Judges like Lord Justice Coke were
the first to challenge this seemingly impenetrable wall of parliamentary



supremacy. Additionally, the doctrine of ultra vires played a role in
developing judicial review as a means to challenge legislative supremacy.

I1. Ultra vires: forbearer of judicial review

Ultra vires is an ancient doctrinel? that allow courts to assess whether an
organization has acted beyond the scope of its delegated powers. Many have
argued that the doctrine was a source for judicial review.2? It has been
described as “the central principle of administrative law,” and its impact
extended to the birth of judicial review as a means for the courts to assess
the legality of executive or legislative action.!* This doctrine confers on the
judiciary the right to “declare a particular action or decision ... as being
beyond the scope of powers that had been delegated by the Parliament to
the officer or body”2 It was cited by British courts in the late nineteenth
century in cases like Coleman v. Eastern Counties Railway Company (1840),
East Anglican Railway Company v. Eastern Counties Railway Company
(1851) and Ashbury Railway Carriage and Iron Company v. Riche1®

Stated differently, through ultra vires, judges have the power to declare
acts illegal because they go beyond a legitimate scope. As one American
scholar has observed:

[British] judges have this power because Parliament intends them to
and ... it should be exercised only to ensure that the executive branch of
government does not act ultra vires — beyond the authority granted to it
by Parliament through legislation ... These twin notions, the doctrines
of parliamentary intent and ultra vires, formed the backbone of British
theories of judicial review for almost one hundred years.!Z

More specific to the United States, British jurist and Ambassador to the
United States Lord Brycel® concluded that “Judicial Review in the United
States in derived directly from Judicial Review in Britain”® Lord Bryce
explained how ultra vires became a foundation for judicial review in the



American colonies, because most of the colonies were established by
charters:

Many of the American colonies received charters from the British
Crown ... and endowed [their assemblies] with certain powers of
making laws for the colony. Such powers were of course limited, partly
by the charter, partly by usage ... questions sometimes arose in colonial
days whether ... statutes ... were in excess of the powers conferred by
the charter; and if the statutes were found to be in excess, they were
held invalid by the courts ... by the colonial courts, or, if the matter was
carried to England, by the Privy Council. 2

Christopher Forsyth and Dawn Oliver have more recently updated and
confirmed Lord Bryce’s insights.2.

For the Indian colonies, “judicial review based on the doctrine of ultra
vires dates back to the inception of British rule’?2 An early example of the
colonial courts using ultra vires dates back to 1878, in the case of The
Empress v. Burah, in which the Calcutta High Court assessed the legality of
the Lieutenant Governor’s order to prohibit the exercise of the Court’s
jurisdiction in a certain geographical area.?? Justice William Ainslie
established the court’s review power in holding that “if [the Lieutenant
Governor’s act] was ultra vires, this Court is bound to take notice of the
fact”24

It must be noted, however, that there is a major distinction to be drawn
between the ultra vires principles and judicial review. While both speak to
the ability of the court to strike down executive action that exceeds
Parliament’s intent, ultra vires generally does not allow the “judiciary [to]
substitute its judgement for that of the executive or Parliament - it is the
will of Parliament, not the will of the judiciary, that determines when and if
an executive action is to be declared invalid”2 The focus is on legislative
intent with the presumption that Parliament could pass any law. However,
the modern use of judicial review sets aside that presumption in favor of



assessing the constitutionality of legislative action, which can implicitly
allow the “judiciary to substitute its judgement” for that of the legislature.2

Nevertheless, one cannot ignore the influence of ultra vires on the
emergence of judicial review in the colonies. Even before Lord Coke
declared the right of the judiciary to assess whether a law ran afoul of
“common right and reason,” the long-term usage of ultra vires was the
intellectual foundation for the creation of judicial review in the United
States, Pakistan, and India.

1. Lord Coke’s introduction of judicial review

The first direct reference to judicial review dates back to the seventeenth
century and came from Lord Chief Justice Coke. In 1608, Coke went beyond
ultra vires and directly challenged parliamentary supremacy. In Calvin’s
Case, Lord Coke recognized “a law eternal, the Moral law, called also the
Law of Nature,” that Parliament had no right to limit through its actions.#
This implicitly allowed the courts to assess when Parliament violated “the
Moral law” or the “law of nature,” opening the door for judicial review.

It wasn’t long before Coke explicitly mentioned the right of the courts to
annul parliamentary actions in Dr. Bonham v. College of Physicians, in 1610,
where he decided that:

it appears in our books, that in many cases, the common law will
control Acts of Parliament, and sometimes adjudge them to be utterly
void; for when an act of Parliament is against common right and
reason, or repugnant, or impossible to be performed, the common law
will control it, and adjudge such an Act to be void.28

It is important to note that since there was no written constitution or bill
of rights yet in England, the judges compared legislative acts against “moral

law,” “law of nature” or “common right and reason”? The lack of
enumerated rights led to critiques that Lord Coke’s reliance on principles



like common right would dangerously allow the courts to spread their power
and eventually become the masters of elected Parliament.

IV. Vindication of Lord Coke in the United States

When judicial review was first introduced, there was an immediate clash
between the judiciary on one hand and the legislature and the monarch on
the other.?? This can be partly attributed to the radicalism of Coke’s claim.
His concept was so radical that his peers in the legal community generally
rejected his suggestions. Further, King James requested Lord Coke to
withdraw his ruling on behalf of Dr. Bonham?! In response to the King’s
request, Coke

refused to acknowledge any substantial error in his writings, and boldly
met his accusers by repeating the offending passages word by word as
he first wrote them. He had been suspended from office some months
earlier and commanded to correct his Reports, but the only defects he
would acknowledge were a few trifling slips which he protested were
extremely few, considering the magnitude of his work.3

This led to King James eventually removing him from the bench on the
Court of Common Pleas in 1613.22

Though there were a few jurists who began exploring judicial review at
the time, Coke’s concept was mostly rejected by British judges.>* Some
judges expressed their acceptance of judicial review, but only through non-
binding obiter dicta in some cases.?> For example, in City of London v. Wood,
Justice Holt wrote that

what my Lord Coke says in Dr. Bonham’s case ... is far from any
extravagancy, for it is a very reasonable and true saying, that if an Act
of Parliament should ordain that the same person should be ... [a] Judge
in his own cause, it would be a void Act of Parliament.3¢



Yet, despite adopting Coke’s reasoning from the Bonham case, Justice Holt
later “acknowledged that the judiciary could not employ judicial review to
void acts of parliament.”Z

While some English jurists accepted the basic principles of Coke’s
argument in theory, this did not lead to the kind of expansion of judicial
review powers in England as it eventually did in the United States.?® In some
ways, American jurists adopted Coke’s theory as a basis for revolting
against the British Crown when “just as Bonham’s Case was becoming a
historical curiosity in the UK, in the British North American colonies it was
being invoked in legal arguments that were instrumental in the events
leading up the American Revolution”® In fact, the New York State Bar
Association asserted in 1915 that “the American Revolution was a lawyers’
revolution to enforce Lord Coke's theory of the invalidity of Acts of
Parliament in derogation of the common rights and of the rights of

Englishmen.”® As one scholar explains,

This dictum of Coke, announced in Dr. Bonham’s case was soon
repudiated in England, but the doctrine announced in Coke’s dictum
found fertile soil in the United States and sprouted into such a vigorous
growth that it was applied by the United States Supreme Court in the
decision of cases coming before it; and it has been said that the doctrine
of the supremacy of the Supreme Court is the logical conclusion of
Coke’s doctrine of control of the courts over legislation.*!

Therefore, Coke’s ideas were studied and, in some ways, adopted by
American jurists even in the first decade of the country’s independence,
predating the Marbury decision.*2 Accordingly, the history of judicial review
dates earlier to its use by colonial courts in the Indian and American
colonies and its use by courts in Britain.

V. Early review cases in the United States




While Lord Coke’s ideas were less commonly accepted by British jurists,
“judicial invalidation of legislation, in America, had been a feature of the
pre-Revolution era, and even prior to the 1787 Constitution State Supreme
Courts had exercised this power against statutes enacted by the new State
legislatures.”2

Specifically, Coke inspired the “judicial invalidation of legislation” when
the Massachusetts Assembly declared that the Stamp Act of 1765 was void
because its provisions violated the Magna Carta.* The Royal Chief Justice of
Massachusetts stated that the Stamp Act violated the “Magna Charta and the
natural rights of Englishmen, and [was] therefore, according to the Lord
Coke, null and void %

Judicial review powers were also raised in a colonial court case
concerning the state seizure of private property and tax-payment coercion.
Judge Symonds explained:

Let us not (here in New England) despise the rules of the learned in the
lawes of England, who have great helps and long experience ... First
rule is, that where a law is ... repugnant to fundamental law, it’s voyd;
as if it gives power to take away an estate from one man and give it to
another.%

A major distinction between Lord Coke’s concepts of judicial review and the
American adaptations of this theory is that Coke determined the legality of
legislative action based on “natural law” or “common right,” while American
jurists were able to rely on enumerated rights from their state and later
national constitutions. As mentioned earlier, a major early distinction
between the United States and its former colonial master was the creation of
written constitutions.Z Though many founders like Thomas Jefferson did not
believe the judiciary possessed the right to exercise judicial review, the
founders set the foundation for it simply by enumerating certain rights in a
supreme legal document. Unlike Lord Coke, who compared parliamentary
action to theoretical principles of “natural law,” judges in the United States



could rely on their state or national constitutions to evaluate the legality of
actions by the executive or legislative branches.

A. Common right

There are a few notable American cases that did not rely upon constitutions,
but on the “natural law” language of Coke, as explained by Douglas Edlin.%8
Edlin cites the Ham v. M’Claw’s (1789) case, in which judges in a South
Carolina court held that it was “the duty of the court, in such case, to square
its decisions with the rules of common right and justice ... if laws are made
against those principles, they are null and void# Also, in Bowman v.
Middleton (1792), a South Carolina court declared that a law violating the
“common right” “was therefore ipso facto void [and] ... that no length of
time could give it validity, being originally founded on erroneous
principles”®® In Virginia, Judge Carrington wrote that the use of judicial
review could be based either on the constitution or on issues related to
“common right.”2L

Some judges also asserted that the rights embedded in documents like the
Magna Carta, state constitutions or the national Constitution were not
“declaratory of a new law but confirmed all the ancient rights and principles
which had been in use in the state.”>2 Some state judges also concluded that
the rights included in documents like the Magna Carta or the Constitution
had always existed as part of natural law or common right before the
documents were written.

Going beyond the state courts, the U.S. Supreme Court discussed the
scope of judicial review in Calder v. Bull, which predates Marbury wv.
Madison. In Calder, the justices asserted their de jure right to assess the
legality of a law while emphasizing their de facto reluctance to use this

power.2 Justice Chase held that

there are certain vital principles in our free Republican governments,
which will determine and over-rule an apparent and flagrant abuse of



legislative power ... . [but] if I ever exercise the jurisdiction I will not
decide any law to be void, but in a very clear case.>

This seems to grant deference to the democratic institutions while
restraining the court’s use of review powers. Justice James Iredell agreed
with this in part:

If any act of Congress or of the Legislature of a state, violates those
constitution provisions, it is unquestionably void; though, I admit, that
the authority to declare it void is of a delicate and awful nature, the
court will never resort to that authority but in a clear and urgent case.>

B. Early constitutional cases

Returning to American state courts, Coke’s Bonham case-report was crucial
for the establishment of judicial review. One of the first examples of a major
civil liberties case involving the sanctity of the home was Paxton’s Case on
the Writ of Assistance (1761).2% In this case, James Otis argued that

an act against the Constitution is void: an Act against natural equity is
void: and if an Act of Parliament should be made, in the very words of
this Petition, it would be void. The Executive Courts must pass such
Acts into disuse.*’

Though this argument was rejected by the Court at the time, it had a long-
term impact:

Otis’s reliance on Bonham in Paxton would have an important and
discernable influence on the development of judicial review by state
courts in the period following the Revolution.

The next three decades of American legal history saw the increasing
influence of Bonham on state courts that based their power of judicial
review on the common law. In the thirty years following Otis’s



argument in Paxton, state courts would assert, in several cases, a
common law authority to invalidate statutory enactments.8

There were many state cases that continued the trend inspired by Bonham
and echoed by Otis’s argument in Paxton, though many judgments may not
have referred directly to Bonham. Some of these cases did not relate to the
constitution, but to “natural right and justice,” in the case of in Robin v.
Hardaway (1772)2° and a treaty with Britain® in the case of Rutgers v.
Waddington (1784).612

Aside from these cases, many other state courts evaluated laws based on
state constitution. In Trevett v. Weeden (1786),22 judges held that the Rhode
Island Paper Money Act violated the state constitution’s guarantee of jury
trial for the criminally accused, though the attorney for the case raised
natural law as well.®4 In Bayard v. Singleton (1787),22 the Supreme Court of
North Carolina determined that a statute prohibiting trial by jury for
citizens attempting to recover confiscated land from the state was invalid
because it violated the North Carolina Constitution.®® In Vanhorne Lessee v.
Dorance (1795), Justice Patterson distinguished between American and
British uses of judicial review, concluding that “whatever may be the case in
other countries, yet in this there can be no doubt, that every act of the
legislature, repugnant to the constitution, is absolutely void.Z

Perhaps the most important of all these state cases was the Case of the
Prisoners in 1782, which demonstrated the active role that some state courts
like Virginia adopted in employing judicial review very early in the nation’s
history. In that case, “two of the eight judges on the court of appeals took the
position that the court had the power to declare statutes unconstitutional ...
and these may have been the first American judges to take this position.”s®
William Treanor points to this case as proof that there were activist jurists in
the founding generation who grounded their judicial activism on a “broad
reading of a constitution,” moving beyond the concepts of natural law that
once dominated the judicial review debates.®® Further, the court in Marbury
was following the example set by some of the judges in the Case of the
Prisoners, such as George Wythe, who trained Chief Justice John Marshall in



the practice of law.Z2 As a result, when Marbury came before Marshall and
the Supreme Court,

the Chief Justice was applying the lesson that he had learned over
twenty years before when he heard his former law professor’s judicial
opinion in the Case of the Prisoners, and he was ensuring that the
national judiciary had a power that his state’s judiciary had long
exercised without challenge.”2

Evaluating these various legal precedents for judicial review by the U.S.
Supreme Court, four categories appear: state court decisions, Supreme Court
decisions, decisions based on common rights or natural law, and decisions
based on constitutional rights. Altogether, these formed the collection of
legal concepts that led to Chief Justice Marshall’s decision in Marbury v.
Madison, which will be discussed in Chapter 5. These cases are especially
important for the United States, where judicial review was a judge-created
concept that was not directly enumerated in the Constitution.

VI. Origins of judicial review in Indian colonies

Although the constitutions of Pakistan and India enumerate the right to
judicial review, unlike the United States, the history of judicial review in
India and Pakistan dates back to colonial courts similar to the United States.
There are some instances where the courts of colonial India invalidated laws
referring to the right to judicial review. Dr. More Atul Lalasaheb explains
that:

it is pertinent to note that during the pre-independence period, Indian
courts were exercising judicial review power and in fact struck down
acts of legislature or executive as being ultra vires. But, such occasions
used to be rare and the scope for judicial review was restricted, until the
Government of India Act, 1935 was enacted.”

(emphasis added)



Much like the colonies in America, the Indian courts retained the power to
declare certain legislative acts or executive policies as ultra vires but were
reluctant to use that right. As the pre-constitution laws in the Indian
colonies did not contain “any declaration of fundamental rights, the only
ground on which a legislative or executive act could be struck down was
lack of power,” or ultra vires.Z2 Without a written declaration of rights, the
Courts could only assess when the Parliament or executive acted beyond the
scope of its proper power through ultra vires review; yet, “in India, judicial
review based on the doctrine of ultra vires dates back to the inception of
British rule ... therefore, the legitimacy of judicial review has never been an
issue” %4

The use of ultra vires review linked to judicial review in the colonial
courts dates back to the case of The Empress v. Burah and Book Singh (1878),
where “the Calcutta High Court as well as Privy Council adopted the view
that the Indian courts had [the] power of Judicial Review under certain

limitations.”” In that judgment, Justice William Markby wrote:

Where an Act has once been passed by a Legislature which is supreme,
[ consider it to be absolutely binding upon Courts of law. Where it is
passed by a legislature the powers of which are limited, it is not the less
binding, provided it be not in excess of the powers conferred upon the
limited Legislature ... it is our duty to say whether the authority given
to the Lieutenant-Governor to take away the jurisdiction of this Court
was validly conferred.’

(emphasis added)

Unlike Lord Coke and jurists from state courts in the United States, Justice
Markby denied the ability of the judiciary to “question the validity of Acts
of the legislature upon ... natural justice” in a different case, ueen v. Ameer
Khan (1878).2Z However, by taking the position that the courts could assess
when Parliament exceeded its mandate of power, Markby nevertheless set
the foundation for judicial review in India and Pakistan. Thus, in a case
decided by the Judicial Committee of the Privy Council in 1913, Lord



Haldane dismissed a statute as being ultra vires because it denied
“fundamental principles” of Indians that were enumerated in the Parliament
Act of 1858.22 In Annie Besant v. Government of Madras (1918), “the Chief
Justice of the Madras High Court concluded that the Indian legislature was
inferior to the Imperial Parliament, and any law created by the Indian
legislature in excess of the powers delegated from the Imperial parliament
was illegitimate””

As Professor S.P. Sathe, explains while judicial review existed in the
Indian colony, its use was greatly limited by courts:

The courts struck down very few statutes during the colonial period.
Professor Allen Gledhill observed that instances of invalidation of laws
by courts were so rare that “even the Indian lawyer generally regarded
the legislature as sovereign and it was not until the Government of
India Act of 1935 came into force that avoidance of laws by judicial
pronouncement was commonly contemplated” However, the courts
continued to both construe the legislative acts strictly and to apply the
English common law methods for safeguarding individual liberties.2
The strict interpretation of legislative acts was denounced by the Joint
Committee on Indian Constitutional Reforms when it considered adding a
declaration of rights to the Government of India Act of 1935. However,
rights were not enumerated by the Committee in the Government of India
Act in order to prohibit the expansion of judicial review:

Either the declaration of rights is of so abstract a nature that it has no
legal effect of any kind or its legal effect will be to impose an
embarrassing restriction on the power of the Legislature and to create a
grave risk that a large number of laws may be declared invalid by the
courts because of the inconsistency with one or other of the rights so
declared 8!

This fear of a “large scale invalidation of the laws by the courts” was at the
heart of the British decision not to include a bill of rights in the Government



of India Act of 193582 Nevertheless, debate concerning judicial review
continued until 1950 and 1956, when India and Pakistan adopted their own
constitutions, respectively. The Act was in effect for Pakistan and India after
they won independence in 1947, when the Constituent Assemblies of each
country drafted their own Constitution.8

The Act of 1935 did create a Federal Court, which was meant “to
scrutinize the violation of the constitutional directions regarding the
distribution of the powers on the introduction of federalism in India.”®*
However, much like the American Constitution, the Act did not explicitly
grant powers to the judiciary to assess the legality of legislation. In fact,
several issues were excluded from judicial review, including:

i  No High Court shall have any original jurisdiction in any matter
concerning the revenue.®

ii ~ The Court would have no jurisdiction to assess the validity of
legislative proceedings or the acts of legislators either at the federal
or provincial level 8

iii Neither the federal nor any court has jurisdiction to hear a case
challenging the Governor General’s control of water for the
colony.8Z

iv.  The Governor General’s acts are final and cannot be challenged in

court so long they are not ultra vires.2

Despite these limitations on judicial review, the Act of 1935 inspired a
debate within the Indian colony concerning the proper role for the judiciary.
Though the courts were not expressly granted the power of judicial review,
some argued that the courts were “implicitly empowered to pronounce
judicially upon the validity of the statutes”® In his inaugural address in
1939 to the newly created Federal Court, Sir Brojendra Lal Mitter, Advocate
General of India, stated that

Your function as the Federal Court will be to expound and define the
provisions of the Constitution Act, and as guardians of the Constitution



it will be for you to declare the validity or invalidity of statues passed
by the legislatures in India, on the one hand, and on the other, to define
true limits of the powers of the executive. The manner in which you
will interpret the Constitution will largely determine the constitutional
development of the country.2

While the Federal Court did evaluate several laws and statutes, they
exercised “judicial self-restraint,”which fostered calls for empowering the
judiciary through the new constitution that would succeed the Government
of India Act. Some argued that “in post-independence India, the inclusion of
explicit provisions for judicial review was necessary in order to give effect to

the individual and group rights guaranteed in the Constitution.”

VII. Early post-colonial judicial review in India

Through the 1950 Constitution, India expanded judicial review, making the
courts “the most powerful organ for scrutinizing the legislative lapses” Dr.
B. R. Ambedkar, Chairman of the Constitution Drafting Committee in India,
argued that judicial review was the heart of the Constitution, which meant
that “the Supreme Court of India and various High Courts were given the
power to rule on the constitutionality of legislative as well as administrative
actions”??* Despite this expanded right of judicial review, the Supreme
Court of India was influenced by the restraint exercised by its predecessor
Federal and High Courts during the colonial period. As M. V. Pylee argues,

during the span of a decade of their career as constitutional interpreters
the Federal Court and the High Court of India reviewed the
constitutionality of a large number of legislative Acts with fully judicial
self-restraint insight and ability. The Supreme Court of India as the
successor of the Federal Court intended the great traditions built by the

Federal Court.22



Two early cases discuss the debate concerning the scope of judicial review
under India’s new constitution. In Gopalan v. State of Madras (1950), the
Court began by utilizing the language of natural justice to assess the legality
of Parliamentary or executive action much as did Lord Justice Coke and his
successors in the United States. Chief Justice Harilal Jekisundas Kania,
writing the majority opinion of the court, concluded that

in spite of the fact that in England the Parliament is supreme I am
unable to accept the view that the Parliament in making laws, legislates
against the well-recognised principles of natural justice accepted as
such in all civilized countries.2®
The Court then compared the English concepts of parliamentary
supremacy to the rights guaranteed in the U.S. that are supreme over
legislative or executive acts:

The Constitution of India is a written constitution and though it has
adopted many of the principles of the English Parliamentary system, it
has not accepted the English doctrine of the absolute supremacy of
Parliament in matters of legislation. In this respect it has followed the
American Constitution and other systems modelled on it.%

The Court went on to say that it had the power of judicial review under the
Indian Constitution, Article 13(2), which requires that “the State shall not
make any law which takes away or abridges the rights conferred by this Part
and any law made in contravention of this clause shall, to the extent of the
contravention, be void.”2® Much like the United States, the Constitution and
its enumerated list of fundamental rights were held to be supreme over
subsequent acts of the legislature.

The Supreme Court of India issued a similar ruling in State of Madras v.
V. G. Row (1952), in which the justices addressed critique by some that under
the new constitution, the courts would “seek clashes with the legislatures in
the country”® The Court accepted that a certain degree of deference must be
given to the legislature as it forms and debates policy, but held that the



judiciary “cannot desert its own duty to determine finally the
constitutionality of an impugned statute”® State of Madras v. V. G. Row
and Gopalan are especially pertinent to explore the early development of
judicial review in the 1950s after India’s constitution was passed, which will
be discussed in Chapter 5.

In sum, the Supreme Court of India recognized that it had “been assigned
the role of a sentinel on the qui vive” for the fundamental rights listed in the
Constitution, and concluded that the aim of judicial review was not to “tilt
at legislative authority in a crusader’s spirit, but in discharge of a duty
plainly laid upon them by the Constitution.”1%

VIII. Early post-colonial judicial review in
Pakistan

Pakistan’s post-colonial history can be distinguished from both the United
States and India because there have been several military coups and
declarations of martial law since 1947, which will be described in Chapter 4.
This instability has also been reflected in the constitution-writing process, as
Pakistan has adopted three different constitutions — in 1956, 1962, and 1973.
It is accordingly more difficult to mark the beginning of judicial review in
Pakistan after its independence, since three different constitutional
documents controlled the judiciary at various times, granting varying scopes
of review power for the judiciary.

Regardless, certain cases from the 1950s illustrate the early debate
concerning the role of judicial review in post-colonial Pakistan. Though the
Supreme Court of India limited its judicial review power, it exerted the right
to exercise this power in defense of fundamental rights enumerated in the
Constitution. The judiciary in Pakistan initially went further in limiting its
review powers, especially when those review powers needed to be exercised
against a powerful executive branch represented either through the
Governor General or military generals.



Since Pakistan did not adopt its first constitution until 1956, the
Government of India Act of 1935 was the controlling legal document for
nine years after independence was declared in 1947. During this period, the
predecessor to the Supreme Court of Pakistan was the Federal Court, created
during the end of British rule. This Federal Court “created a black hole”
during the decade of its existence in post-colonial Pakistan by issuing
decisions that “made bad precedents of judicial review,” and limited the
development of the democratic institutions.1%

Three major cases arose in 1955 relating to judicial review during the
growing conflict between the Governor General and the Constituent
Assembly. Leading up to Federation of Pakistan v. Maulvi Tamizuddin, the
Constituent Assembly had amended the Government of India Act of 1935 in
order to allow High Courts to issue writs of mandamus and of quo
warrantol2 However, the Governor General did not consent to the
inclusion of these judicial powers in the Act and quickly dissolved the
Constituent Assembly altogether. The Court then held that the Constituent
Assembly had erred and could only create laws if it had the “necessary
assent” from the Governor General, or in other words the Governor General
could unilaterally invalidate laws passed by the Constituent Assembly.

Syeda Shabbir, a former researcher for the Supreme Court of Pakistan,
points out that this case “marked the beginning of constitutional crises in
Pakistan.”1% Not only was this a dangerous precedent that would be used
later to legally legitimize military coups and martial law, but the Court in
Tamizuddin concluded that “the only issue that the Court is required to
determine in such cases is whether the legal power existed or not, and not
whether it was properly and rightly exercised, which is a purely political
issue”1% This holding restricted the evolution of judicial review to its
historical predecessor, ultra vires.

In Usif Patel v. The Crown, the Court changed course by using judicial
review to nullify the Governor General’s Emergency Powers Ordinance (IV
of 1955).22 This was the first real confrontation of the Federal Court with an
increasingly autocratic Governor General, who was determined to quash the
growth of both the judicial and legislative branches in post-colonial



Pakistan. The Court sided with the legislature, overturning its prior decision
recognizing sweeping powers for the Governor General. It concluded that
“any legislative provision that relates to a constitutional matter is solely
within the powers of the Constituent Assembly and the Governor-General
is, under the Constitution Acts, precluded from exercising those powers.”1%
Without directly addressing the Court’s right to prohibit the suspension of
rights through executive orders and martial law, the Court staked its claim
in the post-colonial struggle for power between the executive and all other
branches.

However, with one step forward, the Federal Court took two steps back. In
Reference By Governor General, the Court was asked to assess whether the
Governor General was permitted to retroactively legitimize laws or dissolve
the Constituent Assembly.l% Shabbir explains, “the Federal Court advised
the Governor General that he could continue with his extra-constitutional
power of validating laws retroactively” until a new constitution could be
adopted.1® In the decision, Chief Justice Muhammad Munir recognized that
“necessity knows no law” and “necessity makes lawful which otherwise is
not lawful” Justice Alvin R. Cornelius concluded that the prerogative power
of the Governor General was “not a justiciable matter” because “whether it
is rightly or wrongly exercised is not a matter of law, and therefore not a
suitable subject for expression of opinion by this Court.”1% By asserting that
exercise of this power was non-justiciable, the Court created a constitutional
crisis that stunted the development of judicial review at its outset.

By recognizing the doctrine of necessity, which will be examined in
Chapter 4 of this study, the Court opened the door for the judicial
legitimization of extra-constitutional actions by the executive and military.
Judicial capitulation to the Governor General’s over-exertion of power was
the beginning of the judiciary’s legitimization of anti-democratic and
autocratic tendencies in the executive branch.11

IX. Conclusion




The emergence of judicial review in the United States predates Marbury v.
Madison, as it was first alluded to by Lord Justice Coke in the seventeenth
century. In fact, the origins could even predate Coke if one considers the
ultra vires doctrine to be a predecessor of judicial review, for that had been
used centuries earlier by colonial courts in America and India. Coke’s
analysis developed ultra vires beyond merely assessing whether Parliament
had the power to enact certain laws. He went one step further in asserting
that the Court could nullify a law passed by Parliament if that law violated
the “natural law” and “common rights” of citizens, regardless of the scope of
its designated power. Despite being criticized in Britain, Coke’s views were
increasingly accepted by early American state courts.

American jurists were able to carry forward Coke’s ideas through the
creation and interpretation of a written constitution, which set the United
States apart from its constitution-less former colonial ruler. Judges in the
state courts or the Supreme Court of the United States could rely on either
the enumerated rights in the constitution and sometimes on “natural law” to
assess the legality of Congress’s actions.

For Pakistan and India, the Government of India Act of 1935 controlled
the legal regime of both countries until independence, limiting the
expansion of judicial review powers even after both nations drafted their
own constitutions. While there was very limited judicial review by the
colonial courts in India, the Indian constitution directly enumerated
fundamental rights and granted the judiciary expansive jurisdiction to hear
cases relating to a violation of those rights. While the Supreme Court of
India agreed that it had judicial review power over government officials,
violating citizens’ fundamental rights, early cases demonstrated a limited
use of this power and the Court granted deference to the legislative branch.

The Pakistani Federal Court went one step further in abdicating judicial
review authority when it held that the Constitution and Government of
India Act could be set aside completely in the face of necessity, and that the
Court would do nothing to stop an autocratic executive branch from
curtailing or eliminating fundamental rights for citizens. This limited the
growth of judicial review in Pakistan at the outset while also assisting the



anti-democratic military dictatorships that would come later in the nation’s

turbulent history.
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