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PREFACE

THE present seventh edition takes into account the changes and
developments that have occurred since the date (January 1967)
when the manuscript of the sixth edition was completed. The
object remains, as before, to present an introduction to inter-
national law, not full or complete or exhaustive, but one
containing the fundamentals needed by those
(a) who are preparing to deal with the subject in actual
practice; or
(b) who, for some purpose or other, require a working
knowledge of it.

At the same time, within the limitations of these purposes,
every endeavour has been made to ensure that the treatment is
up to date.

The new multilateral Treaties and Conventions, calling for
treatment in the present edition, include such important law-
making instruments as the Vienna Convention of 1969 on the
Law of Treaties, the Convention of 1969 on Special Missions,
the Nuclear Weapons Non-Proliferation Treaty of 1968, the
Treaty of 1971 on the Prohibition of the Emplacement of
Nuclear Weapons and other Weapons of Mass Destruction on
the Seabed and Ocean Floor and in the Subsoil Thereof, the
two Brussels Conventions of 1969 relating respectively to
Intervention on the High Seas in cases of Oil Pollution Casual-
ties, and Civil Liability for Oil Pollution Damage, the Hague
Convention of 1970 on the Suppression of the Unlawful Seizure
of Aircraft (Hijacking), the Agreement of 1968 on the Rescue of
Astronauts, the Return of Astronauts, and the Return of
Objects Launched into Outer Space, and the Draft Conven-
tion on International Liability for Damage Caused by Space
Objects, adopted in June, 1971, by the Legal Sub-Committee of
the United Nations Committee on the Peaceful Uses of Outer
Space. Additions of such magnitude to the corpus of inter-
national law in so short a period are without parallel in its
previous history. It is paradoxical that this has occurred at a
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time when violence and instability appear to prevail to an
equally unprecedented degree throughout the world.

Apart from Treaties and Conventions, there have been a
number of important decisions, including those of the Inter-
national Court of Justice in the North Sea Continental Shelf
Cases (1969), the Barcelona Traction Case (1970), and the
Advisory Opinion on the Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West
Africa) (1971).

Also, the law of the sea, seabed, and ocean floor stands on the
threshold of a complete recasting of its principles. A Con-
ference has been convened for the year 1973, and it is apparent
that the four Geneva Conventions of 1958 on the Law of the
Sea are no longer necessarily sacrosanct. Accordingly, the
subject has had to be treated in the context of this trend towards
basic revision.

A number of new matters receive attention in the present
edition. A short chapter, Chapter 13, has been added to deal
with the subject of Development and the Environment; the
concept of opposability in international law is treated for the
first time; and the status of ‘ micro-States’ is discussed.
Some opinions previously expressed have also been revised or
reformulated.

International law is now facing what, to employ current
jargon, is best described as a crisis of identity. As Dr. Edvard
Hambro, President of the Twenty-fifth Session of the United
Nations General Assembly in 1970, said in his address at the
opening of the Session:—

“The fragmentary international society of yesterday is
obsolete. We are now in a stage of transition, and we look
forward to the integrated community of tomorrow.

“ The future organisation of international society must be
based on agreed and accepted procedures for dealing with
international disputes, under more effective rules of inter-
national law. Only thus can we protect the rights and the
human dignity of every person, regulate international commerce

and communications, ensure economic development and
improve social conditions in all countries.”

November 1971 J. G. STARKE
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PART 1
INTERNATIONAL LAW IN GENERAL

CHAPTER 1

NATURE, ORIGINS AND BASIS OF
INTERNATIONAL LAW

1..—NATURE AND ORIGINS
Definition

International law may be defined as that body of law which is
composed for its greater part of the principles and rules of
conduct which States feel themselves bound to observe, and
therefore, do commonly observe in their relations with each
other,! and which includes also:—

(a) the rules of law relating to the functioning of inter-
national institutions or organisations, their relations
with each other, and their relations with States and
individuals; and

(b) certain rules of law relating to individuals and non-
State entities so far as the rights or duties of such
individuals and non-State entities are the concern of
the international community.

This definition goes beyond the traditional definition of
international law as a system composed solely of rules governing
the relations between States only. Such traditional definition
of the subject, with its restriction to the conduct of States
inter se, will be found set out in the majority of the older
standard works of international Jaw, but in view of develop-
ments during the last three decades, it cannot stand as a
comprehensive description of all the rules now acknowledged
to form part of the subject.

! The above definition is an adaptation of the definition of international
law by the American authority, Professor Charles Cheney Hyde; see Hyde,
International Law (2nd edition, 1947), Vol. I, §1.
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These developments are principally:—(i) the establishment
of a large number of permanent international institutions or
organisations such as, for example the United Nations and
the World Health Organisation, regarded as possessing inter-
national legal personality, and entering into relations with
each other and with States; and (ii) the present movement
(sponsored by the United Nations and the Council of Europe)
to protect human rights and fundamental freedoms of indivi-
duals,? the creation of new rules for the punishment of persons
committing the international crime of genocide or race des-
truction,? and the imposition of duties on individuals under the
historic judgment in 1946 of the International Military Tri-
bunal of Nuremberg, by which certain acts were declared to
be international crimes, namely, crimes against peace, crimes
against humanity, and conspiracy to commit these crimes.3
Both categories of developments have given rise to new rules
of international law, and may be expected to influence the
growth of new rules in the future. The definition given above
is intended to cover such new rules under heads (a)* and (b).

Nevertheless, from the practical point of view, it is well to
remember that international law is primarily a system regulating
the rights and duties of States inter se. So much is hinted at
in the very title ‘international law », or in another title
frequently given to the subject—*‘ the law of nations ”, although
strictly speaking the word ‘‘ nation ” is only in a crude way a

1 See below, pp. 347-364.

2 Under the Genocide Convention adopted by the United Nations General
i\gssiembly or: December 9, 1948, and which entered into force on January 12,

S

3 The principles implicit in the judgment of the International Military
Tribunal were formulated by the International Law Commission of the
United Nations as a Draft Code of Offences Against the Peace and Security
of Mankind in a Report presented in 1950; note Principle I, formulated in
this Report:—** Any person who commits an act which constitutes a crime
under international law is responsible therefor and liable to punishment.”

¢ There is a division of opinion among writers whether international law
includes the ¢ internal ” law of international institutions, such as the rules
governing the rights and duties of officials of these institutions. For the view
that the expression ‘‘ international law > in Article 38 of the Statute of the
International Court of Justice does not cover this *“ internal ” law, see per
Judge Cérdova I.C.J. Reports, 1956, at pp. 165-166.
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synonym for the word ¢ State ”.2 Indeed, it is a very good
practical working rule to regard international law as mainly
composed of principles whereby certain rights belong to, or
certain duties are imposed upon States.

Nevertheless, although the principal component of the sys-
tem is represented by binding rules, imposing duties and con-
ferring rights upon States, international lawyers have now
increasingly to concern themselves with desiderata, guidelines,
and recommended standards expressed in a non-binding form
(e.g., as in the Declarations adopted by the United Nations
General Assembly, the Recommendations of the International
Labour Conference, and the Recommendations of the periodi-
cal Consultative Meetings held under the Antarctic Treaty of
1959), but which many States concerned feel constrained to
observe. These may- indeed eventually evolve into binding
legal rules, e.g., by general acceptance or approval (cf. Article
IX, paragraph 4 of the Treaty on Antarctica of 1959, under
which recommended measures may become * effective ”
upon approval by the parties concerned).

The main object of international law has been to produce
an ordered rather than a just system of international relations,
yet in later developments (for example, in the rules as to State
responsibility concerning denial of justice,® and in the rules
and practice as to international arbitration) there has been
evidence of some striving to ensure that, objectively, justice be
done between States. Moreover, apart from seeing that States
receive just treatment, the modern law of nations aims at
securing justice for human beings. It is significant further
that the word * Justice ” appears in the titles respectively of
the Permanent Court of International Justice and its successor

1 ¢ International law ” is the title most frequently adopted by English and
American jurists (cf. the treatises of Hall, Westlake, Oppenheim, Kent,
Wheaton, Hyde, and Fenwick). Twiss, and Lorimer elected to use the title
‘“law of nations ”’, while Hannis Taylor and A. S. Hershey preferred * inter-
national public law . Other suggested titles have been ‘ the law between
Powers ’ (e.g., by Taube), ‘* inter-State law >, and *‘ the law of the community
of* States ”’ (e.g., by Verdross). Judge Jessup in his Transitional Law (1956),
adopted this latter title to denote ‘‘ all law which regulates actions or events
that transcend national boundaries .

2 See below, pp. 307-309.
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the International Court of Justice, both being judicial tribunals
set up to decide disputes between States and to give advisory
opinions according to international law.! That justice is a
primary purpose of the law of nations emphasises its kinship
to State law.

General and Regional Rules of International Law; Community
Law

There is a recognised distinction between general and regional
rules of international law, that is to say between, on the one
hand, rules which, practically speaking, are of universal
application,2and, on the other hand, rules which have developed
in a particular region of the world as between the States there
located, without becoming rules of a universal character. The
best illustration of such regional rules are those which have been
commonly followed by the group of Latin American States, for
example, the special rules relating to diplomatic asylum. This
so-called “ Latin American international law *’ and the nature
of regional rules were discussed by the International Court of
Justice in the Colombian-Peruvian Asylum Case (1950);® accord-
ing to the judgments in this case:—(a) regional rules are not
necessarily subordinate to general rules of international law,
but maybeinasense “complementary” or “correlated” thereto,
and (b) an international tribunal must, as between States in
the particular region concerned, give effect to such regional
rules as are duly proved to the satisfaction of the tribunal.

In this connection, there may perhaps be noted also the
modern tendency towards regionalism in international organisa-
tion, reflected in the fusion of States into regional *“ functional
groupings (for example the European Economic Community

«

1 There are besides the several references to ‘ justice > in the Charter of
the United Nations signed at San Francisco on June 26, 1945; see e.g., the
Preamble, Article 1, paragraph 1, Article 2, paragraph 3, and Article 76.
Humanitarian considerations are not in themselves sufficient to generate
international legal rights and obligations: South West Africa Cases, 2nd Phase,
I.C.J. Reports, 1966, 6, at p. 34.

2 McDougal and Lasswell in Studies in World Public Order (1960) p. 1 at
pp. 5-6, rightly query the notion that international law is really and literally
universal law.

3 See I.C.J. Reports (1950), 266.
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(Common Market) under the Treaty of Rome of March 25,
1957, establishing this Community), the conclusion of regional
security. treaties (for example, the North Atlantic Security Pact
of April 4, 19497), the creation of regional international organs
(for example, the South Pacific Commission established in
1948), and the establishment of regional international tribunals
(for example, the Court originally established by Articles 31-45
of the Treaty constituting the European Coal and Steel Com-
munity of April 18, 1951, and which is now the Court of Justice
of this Community, of the European Economic Community
(Common Market), and of the European Atomic Energy Com-
munity (EURATOM) under the Rome Convention of March
25, 1957, Relating to Certain Institutions common to the
European Communities).

The common rules (including the judge-made law of the
Court) applicable within the legal and administrative frame-
work of the European Communities have developed to such an
extent since 1957 as to merit the designation of ‘ Community
Law > (droit communitaire).? One of the distinctive charac-
teristics of this Communrity Law may be its direct applicability,
in certain cases and under certain conditions, in the sytems of
national law of each member of the European Communities,
with national Courts also ready to give effect to Community
Law where its primacy ought to be recognised,® e.g., if the
Community rule or norm is clear and precise, and uncon-
ditional, without the need for further implementary action.

Origins and Development of International Law

The modern system of international law is a product, roughly
speaking, of only the last four hundred years. It grew to
some extent out of the usages and practices of modern European

1 Stricto sensu, however, this Pact is not a *‘ regional arrangement ** within
the meaning of that expression in Articles 52 and 53 of the United Nations
Charter of June 26, 1945.

2 See generally W. J. G. van der Meersch (ed.), Droit des Communautés
Européennes (1969).

3 See Axline, Furopean Community Law and Organisational Development
(1968), and Hay, * Supremacy of Community Law in National Courts >,
American Journal of Comparative Law, Vol. 16 (1968), 524, at pp. 532-540.

S.LL—-2
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States in their intercourse and communications, while it still
bears witness to the influence of writers and jurists of the
sixteenth, seventeenth, and eighteenth centuries, who first
formulated some of its most fundamental tenets. Moreover,
it remains tinged with concepts such as national and territorial
sovereignty, and the perfect equality and independence of
States, that owe their force to political theories underlying the
modern European State system, although, curiously enough,
some of these concepts have commanded the support of newly
emerged non-European States.

But any historical account of the system must begin with
earliest times, for even in the period of antiquity rules of conduct
to regulate the relations between independent communities
were felt necessary and emerged from the usages observed by
these communities in their mutual relations. Treaties, the
immunities of ambassadors, and certain laws and usages of
war are to be found many centuries before the dawn of
Christianity, for example in ancient Egypt and India,® while
there were historical cases of recourse to arbitration and
mediation in ancient China and in the early Islamic world,
although it would be wrong to regard these early instances as
representing any serious contribution towards the evolution
of the modern system of international law.

We find, for example, in the period of the Greek City States,
small but independent of one another, evidence of an embryonic,
although regionally limited, form of international law which
one authority—Professor Vinogradoff—aptly described as
““ intermunicipal .2 This  intermunicipal ” law was com-
posed of customary rules which had crystallised into law from
long-standing usages followed by these cities such as, for
instance, the rules as to the inviolability of heralds in battle, the
need for a prior declaration of war, and the enslavement of

1See A. Nussbaum, 4 Concise History of the Law of Nations (revised
edition, 1954), pp. 1 ef seq., S. Korff, Hague Recueil (1923), Vol. I, pp. 17-22
and H. Chatterjee, International Law and Inter-State Relations in Ancient
India (1958).

2 See Vinogradoff, Bibliotheca Visseriana Dissertationum Jus Internationale
Hlustrantium (1923), Vol. I, pp. 13 e seq.
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prisoners of war. These rules were applied not only in the
relations inter se of these sovereign Greek cities, but as between
them and neighbouring States. Underlying the rules there were,
however, deep religious influences, characteristic of an era in
which the distinctions between law, morality, justice and
religion were not sharply drawn.

In the period of Rome’s dominance of the ancient world,
here also emerged rules governing the relations between Rome
and the various nations or peoples with which it had contact.
One significant aspect of these rules was their legal character,
thus contrasting with the religious nature of the customary
rules observed by the Greek City States. But Rome’s main
contribution to the development of international law was less
through these rules than through the indirect influence of
Roman Law generally, inasmuch as when the study of Roman
Law was revived at a later stage in Europe, it provided analogies
and principles capable of ready adaptation to the regulation of
relations between modern States.

Actually, the total direct contribution of the Greeks and
Romans to the development of international law was relatively
meagre. Conditions favourable to the growth of a modern
law of nations did not really come into being until the fifteenth
century, when in Europe there began to evolve a number of
independent civilised States.! Before that time Europe had
passed through various stages in which either conditions were
so chaotic as to make impossible any ordered rules of conduct
between nations, or the political circumstances were such that
there was no necessity for a code of international law. Thus
in the later period of Roman history with the authority of the
Roman Empire extending over the whole civilised world, there
were no independent States in any sense, and therefore a law
of nations was not called for. During the early mediaeval
era, there were two matters particularly which militated against
the evolution of a system of international law :—(a) the temporal

1 Nevertheless there is evidence of some development of international law
in the thirteenth and fourteenth centuries in the Eastern Empire and in Italy,
while the Sovereigns of mediaeval England observed certain rules and usages
in their relations with foreign Sovereigns.
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and spiritual unity of the greater part of Europe under the
Holy Roman Empire, although to some extent this unity was
notional and belied by numerous instances of conflict and
disharmony; and (b) the feudal structure of Western Europe,
hinging on a hierarchy of authority which not only clogged the
emergence of independent States but also prevented the Powers
of the time from acquiring the unitary character and authority
of modern sovereign States.

Profound alterations occuired in the fifteenth and sixteenth
centuries. The discovery of the New World, the Renaissance
of learning, and the Reformation as a religious revolution
disrupted the fagade of the political and spiritual unity of
Europe, and shook the foundations of mediaeval Christendom.
Theories were evolved to meet the new conditions; intellec-
tually, the secular conceptions of a modern sovereign State
and of a modern independent Sovereign found expression
in the works of Bodin (1530-1596), a Frenchman, Machiavelli
(1469-1527), an Italian, and later in the seventeenth century,
Hobbes (1588-1679), an Englishman.

With the growth of a number of independent States there
was initiated, as in early Greece, the process of formation of
customary rules of international law from the usages and
practices followed by such States in their mutual relations. So
in Italy with its multitude of small independent States, main-
taining diplomatic relations with each other and with the
outside world, there developed a number of customary rules
relating to diplomatic envoys, for example, their appointment,
reception and inviolability.! !

An important fact also was that by the fifteenth and sixteenth
centuries jurists had begun to take into account the evolution
of a community of independent sovereign States and to think
and write about different problems of the law of nations,
realising the necessity for some body of rules to regulate

1 Cf. also the influence of the early codes of mercantile and maritime usage,
e.g., the Rhodian Laws formulated between the seventh and the ninth cen-
turies, the Laws or Rolls of Oléron collected in France during the twelfth
century, and the Consolato del Mare as to the customs of the sea followed by

Mediterranean countries and apparently collected in Spain in the fourteenth
century.
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certain aspects of the relations between such States. Where
there were no established customary rules, these jurists were
obliged to devise and fashion working principles by reasoning
or analogy. Not only did they draw on the principles of
Roman Law which had become the subject of revived study in
Europe as from the end of the eleventh century onwards, but
they had recourse also to the precedents of ancient history, to
theology, to the canon law, and to the semi-theological concept
of the “law of nature ”—a concept which for centuries
exercised a profound influence on the development of inter-
national law.! Among the early writers who made important
contributions to the infant science of the law of nations were
Vittoria (1480-1546), who was Professor of Theology in the
University of Salamanca, Belli (1502-1575), an Italian, Brunus
(1491-1563), a German, Fernando Vasquez de Menchaca
(1512-1569), a Spaniard, Ayala (1548-1584), a jurist of Spanish
extraction, Suarez (1548-1617), a great Spanish Jesuit, and
Gentilis (1552-1608), an Italian who became Professor of Civil
Law at Oxford, and who is frequently regarded as the founder
of a systematic law of nations.2 The writings of these early
jurists reveal significantly that one major preoccupation of
sixteenth century international law was the law of warfare
between States, and in this connection it may be noted that by
the fifteenth century the European Powers had begun to
maintain standing armies, a practice which naturally caused
uniform usages and practices of war to evolve.

By general acknowledgment the greatest of the early writers
on international law was the Dutch scholar, jurist, and
diplomat, Grotius (1583-1645), whose systematic treatise on
the subject De Jure Belli ac Pacis (The Law of War and Peace)
first appeared in 1625. On account of this treatise, Grotius

1 See below, pp. 22-34.

2 Of particular importance was the contribution of the so-called ‘“ school
of Spanish writers, including Suarez and Ayala, mentioned above. In their
works one finds powerfully expressed the concepts of the universal validity of
a law of nations, and of the subjection of all States to a higher law, which
influenced jurists in succeeding centuries. The influence of scholars and
writers in Eastern Europe such as Paulus Vladimiri (1371-1435) of the Uni-
versity of Cracow, should also not be overlooked. For discussion of the
writings of Vittoria and Suarez, see Bernice Hamilton, Political Thought in
Sixteenth Century Spain (1963).
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has sometimes been described as the * father of the law of
nations ’, although it is maintained by some that such a
description is incorrect on the grounds that his debt to the
writings of Gentilis is all too evident! and that in point of time
he followed writers such as Belli, Ayala and others mentioned
above. Indeed both Gentilis and Grotius owed much to their
precursors.

Nor is it exact to affirm that in De Jure Belli ac Pacis will
be found all the international law that existed in 1625. It
cannot, for example, be maintained that Grotius dealt fully
with the law and practice of his day as to treaties, or that his
coverage of the rules and usages of warfare was entirely com-
prehensive.2  Besides, De Jure Belli ac Pacis was not primarily
or exclusively a treatise on international law, as it embraced
numerous topics of legal science, and touched on problems
of philosophic interest. Grotius’s historical pre-eminence
rests rather on his continued inspirational appeal as the creator
of the first adequate comprehensive framework of the modern
science of international law.

In his book, as befitted a diplomat of practical experience,
and a lawyer who had practised, Grotius dealt repeatedly with
the actual customs followed by the States of his day. At the
same time Grotius was a theorist who espoused certain doc-
trines. One central doctrine in his treatise was the acceptance
of the ‘“ law of nature ” as an independent source of rules of
the law of nations, apart from custom and treaties. The
Grotian “law of nature” was to some extent a secularised
version, being founded primarily on the dictates of reason,
on the rational nature of men as social human beings, and in
that form it was to become a potent source of inspiration to
later jurists. .

Grotius has had an abiding influence upon international law
and international lawyers, although the extent of this influence
has fluctuated at different periods, and his actual impact upon

1 As to the influence of Gentilis on Grotius, see Fujio Ito, Rivista Inter-
nationale di Filosofia del Diritto, July-October 1964, pp. 621-627.

2 For a modern treatment of the laws and usages of war in the later Middle
Ages, see M. H. Keen, The Laws of War in the Late Middle Ages (1965);
this may be usefully read in the light of what Grotius wrote.
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the practice of States was never so considerable as is tradition-
ally represented. While it would be wrong to say that his
views were always treated as being of compelling authority—
frequently they were the object of criticism—nevertheless his
principal work, De Jure Belli ac Pacis, was continually relied
upon as a work of reference and authority in the decisions of
Courts, and in the text-books of later writers of standing. Also
several Grotian doctrines have left their mark on, and are
implicit in the character of modern international law, namely,
the distinction between just and unjust war,! the recognition
of the rights and freedoms of the individual, the doctrine of
qualified neutrality, the idea of peace, and the value of periodic
conferences between the rulers of States.

The history of the law of nations during the two centuries
after Grotius was marked by the final evolution of the modern
State-system in Europe, a process greatly influenced by the
Treaty of Westphalia of 1648 marking the end of the Thirty
Years’ War, and by the development from usage and practice
of a substantial body of new customary rules. Even relations
and intercourse by treaty or otherwise between European and
Asian governments or communities contributed to the forma-
tion of these rules. Moreover the science of international law
was further enriched by the writings and studies of a number
of great jurists. Side by side there proceeded naturally a kind
of action and reaction between the customary rules and the
works of these great writers; not only did their systematic
treatment of the subject provide the best evidence of the rules,
but they suggested new rules or principles where none had yet
emerged from the practice of States. The influence of these
great jurists on the development of international law was
considerable, as can be seen from their frequent citation by
national courts during the nineteenth century and even up to
the present time.

The most outstanding writers of the seventeenth and
eighteenth centuries following the appearance of Grotius’s
treatise were Zouche (1590-1660), Professor of Civil Law at

1 Cf. Joan D. Tooke, The Just War in Aquinas and Grotius (1965).
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Oxford and an Admiralty Judge, Pufendorf (1632-1694),
Professor at the University of Heidelberg, Bynkershoek
(1673-1743), a Dutch jurist, Wolff (1679-1754), a German
jurist and philosopher, who constructed an original, systematic
methodology of international law and the law of nature,
Moser (1701-1795), a German Professor of Law, von Martens
(1756-1821), also a German Professor of Law, and Vattel
(1714-1767), a Swiss jurist and diplomat, who was greatly
influenced by the writings of Wolff, and who perhaps of these
seven men proved to have the greatest influence. In the
eighteenth century, there was a growing tendency among
jurists to seek the rules of international law mainly in custom
and treaties, and to relegate to a minor position the ““ law of
nature ’, or reason, as a source of principles. This tendency
was extremely marked, for instance, in the case of Bynkershoek’s
writings and found expression particularly also in the works of
Moser, and von Martens. There were, however, jurists who at
the same time clung to the traditions of the law of nature,
either almost wholly, or coupled with a lesser degree of em-
phasis upon custom and treaties as components of international
law. As contrasted with these adherents to the law of
nature, writers such as Bynkershoek who attached primary or
major weight to customary and treaty rules were known as
* positivists 7.

In the nineteenth century international law further expanded.
This was due to a number of factors which fall more properly
within the scope of historical studies, for instance, the further
rise of powerful new States both within and outside Europe,
the expansion of European civilisation overseas, the modernisa-
tion of world transport, the greater destructiveness of modern
warfare, and the influence of new inventions. All these made
it urgent for the international society of States to acquire a
system of rules which would regulate in an ordered manner
the conduct of international affairs. There was a remarkable
development during the century in the law of war and neutrality,
and the great increase in adjudications by international arbitral
tribunals following the Alabama Claims Award of 1872 pro-
vided an important new source of rules and principles. Besides,
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States commenced to acquire the habit of negotiating general
treaties in order to regulate affairs of mutual concern. Nor
was the nineteenth century without its great writers on inter-
national law. The works of jurists belonging to a number of
different nations contributed significantly to the scientific
treatment of the subject; among them were Kent (American),
Wheaton (American), De Martens (Russian), Kliiber (German),
Phillimore (British), Calvo (Argentinian), Fiore (Italian),
Pradier-Fodéré (French), Bluntschli (German), and Hall
(British). The general tendency of these writers was to
concentrate on existing practice, and to discard the concept of
the *“law of nature ”, although not abandoning recourse to
reason and justice where, in the absence of custom or treaty
rules, they were called upon to speculate as to what should
be the law.

Other important developments have taken place in the
twentieth century. The Permanent Court of Arbitration was
established by the Hague Conferences of 1899 and 1907. The
Permanent Court of International Justice was set up in 1921
as an authoritative international judicial tribunal, and was
succeeded in 1946 by the present International Court of
Justice. Then there has been the creation of permanent
international organisations whose functions are in effect those
of world government in the interests of peace and human
welfare, such as the League of Nations and its present successor
—the United Nations, the International Labour Organisation,
the International Civil Aviation Organisation, and others
referred to in Chapter 19 of this book. And perhaps most
remarkable of all has been the widening scope of international
law to cover not only every kind of economic or social interest
affecting States, but also the fundamental rights and freedoms
of individual human beings.

It is characteristic of the latter-day evolution of international
law that the influence of writers has tended to decline, and
that modern international lawyers have come to pay far more
regard to practiceand to decisions of tribunals. Yet the spelling
out of rules of international law from assumed trends of past
and current practice cannot be carried too far. This was
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shown at the Geneva Conference of 1958 on the Law of the
Sea, and at the Vienna Conferences of 1961, 1963, and 1968-
1969 on, respectively, Diplomatic Relations, Consular Relations,
and the Law of Treaties, when in a number of instances an
apparent weight of practice in favour of a proposed rule of
international law did not necessarily result in its general ac-
ceptance by the States represented at the Conferences. Never-
theless, ‘‘ natural law > writers have ceased to command the
same degree of influence as formerly, perhaps because of the
emergence of a number of States outside Europe and which
did not inherit doctrines of Christian civilisation such as that
of “ natural law . These new States (in particular the Afro-
Asian group) have challenged certain of the basic principles
of international law, stemming from its early European evolu-
tion in the seventeenth and eighteenth centuries.! Moreover,
many long-standing rules and concepts of international law have
been subjected to severe strains and stresses under the impact
of modern developments in technology, of modern economic
exigencies, and—not least—the more enlightened sociological
views and attitudes which prevail today. Above all, there is
the present unprecedented political state of affairs, for which
the traditional system of international law was not devised,
namely, the division of the world into global and regional blocs,
the existence of a ** third world ” of numerous newly-emerged
States, undeveloped economically and technologically (and
sometimes possessing unstable governments), and the numerous
groupings and associations into which States have formed them-
selves. Apart from this, international law is now called
upon to find new rules to govern the fields of nuclear and
thermonuclear energy, and scientific research generally, to
regulate state activities in the upper atmosphere and in the

1 Reference should be made in this connection to the important activities
in the field of study of international law, of the Asian-African Legal Consul-
tative Committee, representing the Afro-Asian group of States. Certain
sessions of this Committee have been attended by an observer from the
International Law Commission, which has a standing invitation to send an
observer. For the impact upon international law of the new Asian and other
States, see Syatauw, Some Newly Established Asian States and the Development
of International Law (1961), and S. P. Sinha, New Nations and the Law of
Nations (1967).
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cosmos, to protect and control the environment of man, and
to establish a new legal régime for the exploration and ex-
ploitation of the resources of the seabed beyond the limits of
national sovereignty.

Present-Day Status of International Law

International law, as we know it today, is that indispensable
body of rules regulating for the most part the relations between
States, without which it would be virtually impossible for them
to have steady and frequent intercourse. It is in fact an
expression of the necessity of their mutual relationships. In
the absence of some system of international law, the inter-
national society of States could not enjoy the benefits of trade’
and commerce, of exchange of ideas, and of normal routine
communication.

The last half-century witnessed a greater impetus to the
development of international law than at any previous stage
of its history. This was a natural result of the growing inter-
dependence of States, and of the vastly increased intercourse
between them due to all kinds of inventions that overcame the
difficulties of time, space, and intellectual communication.
New rules had to be found or devised to meet innumerable
new situations. Whereas previously the international society
of States could rely on the relatively slow process of custom?
for the formation of rules of international law, modern
exigencies called for a speedier method of law-making. As
a result, there came into being the great number of multilateral
treaties of the last seventy years laying down rules to be observed
by the majority of States — ‘‘ law-making treaties” or
‘ international legislation ”, as they have been called. Apart
from these ‘law-making treaties ” there was a remarkable
development in the use of arbitration to settle international
disputes, and at the same time the Permanent Court of Inter-
national Justice came by its decisions to make an important
contribution to the growth of international law. The mantle

1 Although treaties had nevertheless played an important role in the
mediaeval law of nations; cf. Schwarzenberger, A Manual of International
Law (5th Edition, 1967), pp. 6-7.
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of the Permanent Court has now descended upon its successor,
the International Court of Justice. Nor should there be
forgotten the work of codifying and progressively developing
international law at present being sponsored by the United
Nations with the expert aid of a body known as the International
Law Commission, created in 1947.}

It is true that in some quarters there is a tendency to dis-
parage international law, even to the extent of questioning its
existence and value. There are two main reasons for this:—

(a) the generally held view that the rules of international
law are designed only to maintain peace; and

(b) ignorance of the vast number of rules which, unlike
the rules dealing with * high policy ”, that is, issues of
peace or war, receive little publicity.

Actually, however, a considerable part of international law
is not concerned at all with issues of peace or war. In practice,
legal advisers to Foreign Offices and practising international
lawyers daily apply and consider settled rules of international
law dealing with an immense variety of matters. Some of
these important matters which arise over and over again in
practice are claims for injuries to citizens abroad, the reception
or deportation of aliens, extradition, questions of nationality,
and the interpretation of the numerous complicated treaties or
arrangements now entered into by most States with reference
to commerce, finance, transport, civil aviation, nuclear energy,
and many other subjects.

Breaches of international law resulting in wars or conflicts

1 The Statute of the Commission was adopted by the United Nations
General Assembly on November 21, 1947; for text of Statute, see U.N. Year
Book, 1947-1948, 211, or the handbook, The Work of the International Law
Commission (1967), pp. 55-60. The Commission, consisting originally of
fifteen members, appointed in their individual capacity as experts, first met in
1949. Subjects dealt with by the Commission since 1949 have included the
basic rights and duties of States, offences against the peace and security of
mankind (the Nuremberg principles), reservations to treaties, the regime of the
high seas, the law of treaties, arbitral procedure, nationality, statelessness, inter-
pational criminal jurisdiction, the definition of aggression, State responsibility,
diplomatic and consular practice, succession of States and Governments, and
relations between States and inter-governmental organisations. The Com-
mission now consists of twenty-five members.



Chap. 1.—Nature, Origins and Basis of International Law 17

of aggression tend to receive adverse attention, and from them
the public incorrectly deduces the complete breakdown of
international law. The answer to this criticism is that even
in wartime there is no absolute breakdown of international law,
as many rules affecting the relations of belligerents inter se or
with neutrals are of vital importance and to a large extent are
strictly observed. Another consideration is worth men-
tioning. [Even in the case of war or armed conflict, the States
involved seek to justify their position by reference to inter-
national law. This applies also in * crisis” situations,
short of war; for example, during the Cuban missile crisis of
1962, the United States relied to some extent on the Inter-
American Treaty of Reciprocal Assistance of 1947 as a legal
basis for its ““ selective > blockade of Cuba.

It is possible to argue further that in municipal law (that
is, State law), breaches, disturbances and crimes take place,
but no one denies the existence of law to which all citizens are
subject. Similarly, the recurrence of war and armed conflicts
between States does not necessarily involve the conclusion that
international law is non-existent.

Finally, it is incorrect to regard the maintenance of peace
as the entire purpose of international law. As one authority
well said,! its raison d’étre is rather to

“form a framework within which international relations can
be conducted and to provide a system of rules facilitating

international intercourse; and as a matter of practical necessity

it has, and will, operate as a legal system even when wars are
frequent .

The same authority goes on to say:—

“ It is, of course, true that the ideal of international law must
be a perfect legal system in which war will be entirely eliminated,
just as the ideal of municipal law is a Constitution and legal
system so perfect, that revolution, revolt, strikes, etc., can never
take place and every man’s rights are speedily, cheaply, and
infallibly enforced .

Lapses from such ideals are as inevitable as the existence of
law itself.

1 W. E. (Sir Eric) Beckett in Law Quarterly Review (1939), Vol. 55, at p. 265.
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2.—THEORIES AS TO BASIS OF INTERNATIONAL LAwW

Much theoretical controversy has been waged over the
nature and basis of international law.

Some discussion of the theories should help to throw light
on many important aspects of the subject.

Is International Law True Law ?

One theory which has enjoyed wide acceptance is that
international law is not true law, but a code of rules of conduct
of moral force only.! The English writer on jurisprudence,
Austin, must be regarded as foremost among the protagonists
of this theory. Others who have questioned the true legal
character of international law have been Hobbes, Pufendorf,
and Bentham.

Austin’s attitude towards international law was coloured
by his theory of law in general. According to the Austinian
theory, law was the result of edicts issuing from a determinate
sovereign legislative authority. Logically, if the rules concerned
did not in ultimate analysis issue from a sovereign authority,
which was politically superior, or if there were no sovereign
authority, then the rules could not be legal rules, but rules of
moral or ethical validity only. Applying this general theory to
international law, as there was no visible authority with
legislative power or indeed with any determinate power over
the society of States, and as in his time the rules of international
law were almost exclusively customary, Austin concluded that
international law was not true law but ‘‘ positive international
morality  only, analogous to the rules binding a club or
society. He further described it as consisting of * opinions
or sentiments current among nations generally ”’.2

The reply to Austin’s view is as follows :—

(a) Modern historical jurisprudence has discounted the force
of his general theory of law. It has been shown that in many
communities without a formal legislative authority, a system

1 For an excellent authoritative treatment of the problems concerning the
legality of international law, see Dennis Lloyd, The Idea of Law (Penguin
revised Edition, 1970), pp. 37-40, 186-90, 224-5, and 238-9.

®See Lectures on Jurisprudence (4th Edition, revised and edited by R.
Campbell, 1873), Vol. I, at pp. 187-188, 222.
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of law was in force and being observed, and that such law did
not differ in its binding operation from the law of any State
with a true legislative authority.

(b) Austin’s views, however right for his time, are not true
of present-day international law. In the Jast half-century, a
great mass of ‘ international legislation” has come into
existence as a result of law-making treaties and Conventions,
and the proportion of customary rules of international law
has correspondingly diminished.! Even if it be true that
there is no determinate sovereign legislative authority in the
international field, the procedure for formulating these rules of
‘“ international legislation ”” by means of international con-
ferences or through existing international organs is practically
as settled, if not as efficient, as any State legislative procedure.

(c) Questions of international law are always treated as
legal questions by those who conduct international business
in the various Foreign Offices, or through the various existing
international administrative bodies. In other words, the
authoritative agencies responsible for the maintenance of
international intercourse do not consider international law
as merely a moral code. As Sir Frederick Pollock has weil
said :—

“If international law were only a kind of morality, the
framers of State papers concerning foreign policy would throw
all their strength on moral argument. But, as a matter of
fact, this is not what they do. They appeal not to the general
feeling of moral rightness, but to precedents, to treaties, and to
opinions of specialists. They assume the existence among
statesmen and publicists of a series of legal as distinguished
from moral obligations in the affairs of nations .2

Certain countries indeed in practice expressly treat inter-
national law as possessing the same force as the ordinary law

! Indeed a significant number of customary rules of international law have
now been formulated as rules in multilateral Conventions; as, e.g., in the
case of the four Geneva Conventions of April 28-29, 1958, on the Law of the
Sea, and the three Vienna Conventions of April 18, 1961, on Diplomatic
Relations, of April 24, 1963, on Consular Relations, and of May 22, 1969,
on the Law of Treaties, codifying the customary rules as to diplomatic and
consular privileges and immunities, and as to the law and practice of treaties.

2 Pollock, Oxford Lectures (1890), p. 18.
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binding their citizens. Under the Constitution of the United
States of America, for example, treaties are * the supreme
law of the land > (Article VI, §2). Judges of the United States
Supreme Court—the highest Court of the land-—have repeatedly
recognised the constitutional validity of international law.
In one case,! Marshall, C.J., declared that an Act of Congress
‘““ ought never to be construed to violate the law of nations
if any other possible construction remains”. In another
case,? Gray, J., made the following remarks:—
 International law is part of our law, and must be ascertained
and administered by the Courts of Justice of appropriate
jurisdiction, as often as questions of right depending upon it
are duly presented for their determination ”.

Moreover, the legally binding force of international law
has been asserted again and again by the nations of the world
in international conference. To take one illustration, the
Charter creating the United Nations Organisation, drawn up at
San Francisco in 1945, is both explicitly and implicitly based
on the true legality of international law. This is also clearly
expressed in the terms of the Statute of the International Court
of Justice, annexed to the Charter, where the Court’s function
is stated as being ‘‘ to decide in accordance with international
law such disputes as are submitted to it ** (see Article 38).

In connection with the Austinian theory, it is useful to
bear in mind the difference between rules of international law
proper, and the rules of * international comity ’. The former
are legally binding, while the latter are rules of goodwill and
civility, founded on the moral right of each State to receive
courtesy from others. The essence of these usages of *“ comity
is thus precisely what Austin attributed to international law
proper, namely a purely moral quality.> Non-observance of a
rule of international law may give rise to a claim by one State

1 The Charming Betsy (1804), 2 Cranch 64, at p. 118.

2 The Paquete Habana (1900), 175 U.S. 677, at p. 700.

® An illustration of such a usage of courtesy was the privilege accorded,
within certain limits, to diplomatic envoys to import, free of customs dues,
goods intended for their own private use. This courtesy privilege has now
become a matter of legal duty upon the State of accreditation under Article
36 (1) (b) of the Vienna Convention on Diplomatic Relations of April 18, 1961.
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against another for some kind of satisfaction, whether it be
diplomatic in character or whether it take the concrete form
of indemnity or reparation. Non-observance of a usage of
‘ comity ” on the other hand produces no strict legal conse-
quences as regards the State withholding the courtesy; the
State affected by the withdrawal of the concession may reply
in the same kind and retract its own courtesy practices, but
beyond this narrow reciprocity, there is no other legal action
open to it.!

This cumulative evidence against the position taken by
Austin and his followers should not blind us to the fact that
necessarily international law is weak law. Existing inter-
national legislative machinery, operating mainly through law-
making Conventions, is not comparable in efficiency to State
legislative machinery. = Frequently the rules expressed in such
Conventions are formulated in such a way as to give wide
options or areas of choice to the States parties (see, e.g., the
Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, March 18, 1965). In spite
of the achievement of the United Nations in re-establishing a
World Court under the name of the International Court of
Justice, there still is no universal compulsory jurisdiction for
settling legal disputes between States. Finally, many of the rules
of international law can only be formulated with difficulty, and,
to say the least, are quite uncertain, being often incapable of
presentation except as a collection of inconsistent State prac-
tices, while there are, in different areas of the subject, funda-
mental disagreements as to what the rules should be. In
1960, the second Geneva Conference on the Law of the Sea,
with eighty-seven States participating, failed to agree on a
general rule fixing the width of the territorial sea, thus repeating
the experience of the Hague Conference of 1930, while the

1 In this connection, reference should be made to JudlClal “ comlty For
example, British Courts apply ‘ comity” when giving recognition to the
legislative, executive, and judicial acts of other States. See Foster v. Driscoll,
[1929] 1 K.B. 470. * Comity ”, in its general sense, cannot be invoked to
prevent Great Britain, as a sovereign State, from taking steps to protect its
own revenue laws from gross abuse; see decision of House of Lords in Collco
Dealings, Ltd. v. Inland Revenue Commissioners, {1962] A.C. 1 at 19; [1961]
1 All E.R. 762 at 765.
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Vienna Conference on the Law of Trieaties of 1968-1969
revealed basic differences over the rules as to invalidity of
treaties, and over the doctrine of jus cogens! (superior principles
or norms governing the legality of treaty provisions).

Theories as to ‘‘ Law of Nature *°

From earliest times,? as we have seen, the concept of the
“law of nature ” exercised a signal influence on international
law. Several theories of the character and binding force of
international law were founded upon it.

At first the “ law of nature ” had semi-theological associa-
tions, but Grotius to some extent secularised the concept, and
as his followers later applied it, it denoted the ideal law founded
on the nature of man as a reasonable being, the body of rules
which Nature dictates to human reason. On this basic
conception, theorists erected various structures, some writers
adopting the view that international law derived its binding
force from the fact that it was a mere application to particular
circumstances of the “law of nature”. In other words,
States submitted to international law because their relations
were regulated by the higher law—the “ law of nature ”, of
which international law was but a part. The concept of
the “law of nature >’ underwent further specialisation in the
eighteenth century. The later refinements can be seen in the
following passage from Vattel’s Droit des Gens (1758)3:—

“ We use the term necessary Law of Nations for that law
which results from applying the natural law to nations. It is
necessary, because nations are absolutely bound to observe it.
It contains those precepts which the natural law dictates to
States, and it is no less binding upon them than it is upon

individuals. For States are composed of men, their policies
are determined by men, and these men are subject to the

1 See pp. 59-61, post.

2 The concept of a *“ law of nature ** goes back to the Greeks, and its history
can be traced through the Roman jurists up to mediaeval times when it found
expression in the philosophy of St. Thomas Aquinas (1226-1274). See Barker,
Introduction to Gierke, Natural Law and the Theory of Society (transl. 1934),
Vol. I, xxxiv-xliii.

3 Preliminaries. §7.
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natural law under whatever capacity they act. This same
law is called by Grotius and his followers the internal Law of
Nations, inasmuch as it is binding upon the conscience of
nations. Several writers call it the natural Law of Nations

Vattel’s views in this connection led him to hold that the
assumption that one or more States could overview and control
the conduct of another State would be contrary to the law of
nature.

The general objection to theories based on the *“law of
nature ” is that each theorist uses it as a metaphor for some
more concrete conception such as reason, justice, utility, the
general interests of the international community, necessity, or
religious dictates. This leads to a great deal of confusion,
particularly as these interpretations of the ‘“law of nature ”
may differ so widely.

Traces of the ‘“ natural law ” theories survive today, albeit
in a much less dogmatic form. An approach kindred to that
of ‘“natural law > colours the current movement to bind
States by international Covenants to observe human rights and
fundamental freedoms,® while to some extent a *‘ natural law
philosophy underlies the Draft Declaration on the Rights and
Duties of States of 1949 prepared by the International Law
Commission of the United Nations.? ‘ Natural law ” has
been invoked also in order to justify the punishment of offenders,
guilty of the grosser and more brutal kind of war crimes.
Besides, there are the writers who adopt an international
sociological standpoint, who treat the conception of ‘‘ natural
law > as identical with reason and justice applied to the inter-
national community, and who look upon it as thereby elucida-
ting the lines of the future development of international law.?

Because of its rational and idealistic character, the conception
of the “law of nature” has had a tremendous influence—a

1 The United Nations General Assembly, on December 17, 1966, unani-
mously approved a Covenant on Economic, Social and Cultural Rights, and
a Covenant on Civil and Political Rights. The two Covenants were opened
for signature on December 19, 1966.

2 See below, pp. 105-106.

3LCE. LeFur Hague Recueil (1927), Vol. 18, pp. 263-442.
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beneficent influence—on the development of international law.
If it has lacked precision, if it has tended to be a subjective
rather than an objective doctrine, it has at least generated
respect for international law, and provided, and still provides,
moral and ethical foundations that are not to be despised. As
against this, its main defect has been its aloofness from the
realities of international intercourse shown in the lack of
emphasis on the actual practice followed by States in their
mutual relations, although the majority of rules of international
law originally sprang from this practice.

Positivism

The theory known as ‘ positivism” commands a wide
support, and has been adopted by a number of influential
writers. We have already seen that Bynkershoek was an
eighteenth-century “ positivist ”’, but the modern * positivist ”
theories have refinements and are expressed in generalisations
not to be found in Bynkershoek’s writings.

The “ positivists > hold that the rules of international law
are in final analysis of the same character as “ positive ™
municipal law (i.e., State law) inasmuch as they also issue
from the will of the State. They believe that international
law can in logic be reduced to a system of rules depending for
their validity only on the fact that States have consented to
them.?

Positivism begins from certain premises, that the State is a
metaphysical reality with a value and significance of its own,
and that endowed with such reality the State may also be
regarded as having a will. This psychological notion of a
State-will is derived from the great German philosopher,
Hegel. To the State-will, the positivists attribute complete
sovereignty and authority.

! This is the more specialised meaning of the term * positivist . In its
broader sense, the term “ positivist ” denotes a writer, such as Bynkershoek
and others, who maintains that the practice of States (custom and treaties)
constitutes the primary source of international law. Also, some ‘* positivists
held that the only true law, * positive ** law, must be the result of some extern-
ally recognisable procedure; see Ago, ‘‘ Positive Law and International
Law ”, American Journal of International Law (1957), Vol. 51, pp. 691-733.
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Pursuant to their initial assumptions, the positivists regard
international law as consisting of those rules which the
various, State-wills have accepted by a process of voluntary
self-restriction, or as they have termed it, “ auto-limitation 1
Without such manifestation of consent, international law would
not be binding on the society of States. Zorn, one of the most
characteristic of the positivists, indeed regarded international
law as a branch of State law, as external public law (dusseres
Staatsrecht), and only for that reason binding on the State.2

The positivists concede that the difficulty in the application
of their theory relates to customary international law. They
admit that sometimes it is impossible to find an express
consent in treaties, State papers, public documents, diplomatic
notes, or the like, to being bound by particular customary rules.
They therefore, consistently with their consensual theory, argue
that in such exceptional cases the consent must be regarded as
““tacit ” or “ implied .3 This reasoning is often carried a stage
further by arguing that membership of the society of States
involves an implied consent to the binding operation of estab-
lished customary rules of international law. On the face of
it, this is begging the question, as such a general implied
consent could only be conditioned by some fundamental rule
of international law itself, and it would still be necessary to
explain the source and origin of this fundamental rule.

The outstanding positivist has been the Italian jurist Anzilotti,
later Judge of the Permanent Court of International Justice.
In Anzilotti’s view, the binding force of international law can
be traced back to one supreme, fundamental principle or
norm, the principle that agreements between States are to
be respected, or as the principle is better known, pacta sunt

1The * auto-limitation” theory was adopted by Jellinek in his work,
Die rechtliche Natur der Staatenvertrige (1880).

? Another refinement of positivist theory is Triepel’s view that the obligatory
force of international law stems from the Vereinbarung, or agreement of
States to become bound by common consent; this agreement is an expression
of a “common will * of States, and States cannot unilaterally withdraw
consent.

3 This view has also been adopted by Soviet Russian jurists; see Professor
G. L. Tunkin’s, Droit International Public: Problémes Théoriques (Paris, 1965
tr. from Russian), p. 80.
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servanda. This norm pacta sunt servanda is an absolute postu-
late of the international legal system, and manifests itself in
one way or another in all the rules belonging to international
law. Consistently with this theory, Anzilotti holds that just
as in the case of treaties, customary rules are based on the
consent of States, and there is here an implied agreement.
The following passage from his treatise! illustrates his views :—
‘“ Every legal order consists of a complex of norms which
derive their obligatory character from a fundamental norm
to which they all relate, directly or indirectly. The fundamental
norm determines, in this way, which norms compose a given
legal order and gives unity to the whole. The international
legal order is distinguished by the fact that, in this order, the
principle pacta sunt servanda does not depend, as in inter-
national law, upon a superior norm; it is itself the supreme
norm. The rule according to which ° States must respect the
agreements concluded between them’, thus constitutes the
formal criterion which distinguishes the norms of which we
speak from other norms and gives unity to the whole; all
norms, and only the norms, which depend upon this principle
as the necessary and exclusive source of their obligatory character,
belong to the category of those with which we are concerned
here ”’.

The main defect in this analysis is that the norm pacta sunt
servanda is only partially an explanation of the binding force
of international law. Anzilotti’s view that customary rules
are binding on States by virtue of an implied pactum (or treaty)
is no more convincing than the * tacit” consent arguments
of other positivists.

The principal objections to positivism as a whole may be
formulated as follows :—

(1) The notion of the State-will is purely metaphorical, and
is used to express the fact that international law is binding on
the State. It does not explain the fact. For example, when a
treaty has been ratified by, say, Great Britain, we can if we
like say that the ratification is an expression of Great Britain’s
will to become bound by the treaty. This language, however
alluring and figurative, merely describes a situation of fact,

1 Corso di Diritto Internazionale, Vol. I (3rd Edition, 1928), at p. 43.
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that the competent British executive organ has ratified a treaty,
and that the British people through their representatives have
become responsible for the fulfilment of treaty obligations.
The State-will is thus a mere facon de parler, as the only will
or wills which operate are those of the individuals who govern
Great Britain.

(2) It is difficult to reconcile the facts with a consensual
theory of international law. In the case of customary rules,
there are many instances where it is quite impossible to find
any consent by States to the binding effect of these rules.
Moreover, the consensual theory breaks down in the crucial
case of a new State admitted into the family of nations, as, for
example, those African States, emerged since 1957 by way of
*“ decolonisation ”. Such a new State is bound by international
law from the date of its emancipation without an express act of
consent. The idea that in such an instance there is a ** tacit ”
or “ implied " consent, merely strains the facts. The reality is
that other States look to the new State to comply with the
whole body of established international law. This has con-
sistently been the attitude of two influential Great Powers—
the United States of America and Great Britain. As to the
United States, the authoritative Moore’s Digest of International
Law? says:—

“The Government of the United States has on various
occasions announced the principle that international law, as
a system, is binding upon nations, not merely as something
to which they may be tacitly assumed to have agreed, but also

as a fuodamental condition of their admission to full and
equal participation in the intercourse of civilised States ”.

Professor H. A. Smith on an examination of British official
legal opinions and State papers relative to questions of inter-
national law declared that therein2 :—

3

‘... It is clearly emphasised that international law as a
whole is binding upon all civilised States irrespective of their
individual consent, and that no State can by its own act release

1Vol. I (1906), at p. 2.
! Great Britain and the Law of Nations, Vol. I (1932), at pp. 12-13.
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itself from the obligation either of the general law or of any
well established rule .

(3) It is never necessary in practice when invoking a par-
ticular rule of international law against a particular State to
show that that State has assented to it diplomatically. The
test applied is whether the rule is one generally recognised by
the society of States. As Westlake! has put it:—

“ It is enough to show that the general consensus of opinion
wilthi,t,l the limits of European civilisation is in favour of the
rule ”.

(4) There are concrete examples today of treaty rules, par-
ticularly those laid down by ‘ law-making ” treaties, having an
incidence upon States without any form of consent expressed
by or attributable to them. A striking example is paragraph 6
of Article 2 of the United Nations Charter, which provides that
the United Nations is to ensure that non-Member States shall
act in accordance with the principles of the Charter so far as
may be necessary for the maintenance of international peace
and security.

These objections to positivism are by no means exhaustive,
but they sufficiently illustrate the main defect of the theory—
the fallacy of the premise that some consensual manifestation is
necessary before international law can operate.

In spite of its many weaknesses, positivist theory has had one
valuable influence on the science of international law. It has
concentrated attention on the actual practice of States by
emphasising, perhaps unduly, that only those rules which
States do in fact observe can be rules of international law.
This has led to a more realistic outlook in works on inter-
national law, and to the elimination of much that was academic,
sterile, and doctrinal.

Sanctions of Observance of International Law

A controversial question is the extent to which sanctions,
including sanctions by way of external force, are available
under international law, to secure observance of its rules.

! International Law, Vol. I (1904), at p. 16. Cf. West Rand Central Gold
Mining Co. v. R., [1905] 2 K.RB. 391, at p. 407.




Chap. 1.—Nature, Origins and Basis of International Law 29

At one extreme there is the view that international law is a
system without sanctions. However, it is not quite true that
there are no forcible means of compelling a State to comply
with international law. The United Nations Security Council
may, pursuant to Chapter VII of the United Nations Charter
of June 26, 1945, in the event of a threat to the peace, breach
of the peace, or act of aggression, institute enforcement action
against a particular State to maintain or restore international
peace and security, and to the extent that the State concerned
is in breach of international law, this is in effect a form of
collective sanction to enforce international law. Also, under
Article 94 paragraph 2 of the Charter, if any State, party to
a case before the International Court of Justice, fails to perform
the obligations incumbent upon it under a judgment rendered
by the Court, the Security Council may upon application by
the other State, party to the same case, make recommendations
or decide upon measures to be taken to give effect to the judg-
ment. It must be acknowledged, however, that the United
Nations Charter does not otherwise allow the use of force,
collectively or individually, for the enforcement of inter-
national law in general.! Under Article 2 paragraph 4 of
the Charter, Member States are to refrain from the threat or
use of force against the territorial integrity or political inde-
pendence of any State, or in any other manner inconsistent
with the Purposes of the United Nations. The right of self-
defence permitted to Member States by Article 51 of the
Charter is only against an actual armed attack. These pro-
visions have restricted the liberty formerly enjoyed by States
to use forcible measures, short of war, such as retorsion and
reprisals (see Chapter 16, post), or to go further and resort
to war in order to induce other States to fulfil their international
obligations. Historically, war used to be, in a sense, the

1 See Kunz, ““ Sanctions in International Law »’, American Journal of Inter-
national Law (1960), Vol. 54, pp. 324-347. United Nations ‘‘ peacekeeping
operations cannot, strictly speaking, be regarded as a category of sanctions
for the observance of international law, although sometimes serving to prevent
the occurrence of breaches of international law. The primary purpose of
United Nations peacekeeping forces or peacekeeping missions is to restore or
maintain peace, or to mitigate deteriorating situations; see pp. 620-621, post.
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ultimate sanction by which international law was enforced,
but upon its strict interpretation the Charter prohibits the
unilateral application, without the authority or licence of the
Security Council, of sanctions to enforce international law,
and permits only sanctions, of the nature of enforcement or
preventative action, duly authorised by the Security Council,
in order to maintain or restore international peace and security.
These may include, not only the actual use of force, but also
economic sanctions (e.g., the imposition of a collective embargo
upon trade with a particular State or entity), as has already
occurred in the case of South Africal and of Rhodesia.? More-
over, since the critical point is the need for the Security Council’s
authority, it is semble not required that force be applied col-
lectively by a number of States, for a single individual member
of the United Nations may be authorised to take unilateral
forcible action, as occurred in 1966 when the United Kingdom
was so authorised, for the purpose of preventing the transport
of oil to Rhodesia.?

If the word * sanctions ” be taken in the larger sense of
measures, procedures, and expedients for exerting pressure
upon a State to comply with its international legal obligations,
then the above-mentioned provisions of the United Nations
Charter are not exhaustive of the sanctions which may become
operative in different areas of international law. By way of
illustration, reference may be made to the following instances :—
(a) Under the Constitution of the International Labour Organ-
isation (see Articles 24-34), a procedure is laid down for dealing
with complaints regarding a failure by a Member State to
secure the effective observance of an International Labour
Convention binding it; this can lead to a reference to a Com-

1 See the Resolutions of the Security Council of August 7, 1963, and
June 18, 1964, calling upon all States to cease the sale and shipment to South
Africa of arms, ammunition of all types, and military vehicles.

2 See the Resolution of the Security Council of November 20, 1965, calling
upon all States to do their utmost in order to cease all economic relations with
Rhodesia, such cessation to include an embargo on oil and petroleum products.

3 See the Resolution of the Security Council of April 9, 1966, empowering
the United Kingdom to take steps, by the use of force if necessary, to prevent
ii]l;pfi taking oil to ports from which it could be supplied or distributed to

odesia.
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mission of Enquiry, or if necessary to the International Court
of Justice, and in the event of a Member State failing to carry
out the recommendations in the Commission’s report or in the
decision of the International Court of Justice, the Governing
Body of the Organisation may recommend ‘ action” to the
International Labour Conference in order to secure compliance
with the recommendations.! (b) Under the Single Convention
on Narcotic Drugs of March 30, 1961 (see Article 14), if any
country or territory fails to carry out the provisions of the
Convention, the aim of which is to limit the quantity of narcotic
drugs in use to the amount needed for legitimate purposes,
a body known as the International Narcotics Control Board is
entitled to call for explanations from the country or territory;
should the explanations be unsatisfactory, the Board may call
the attention of other competent United Nations organs to the
position, and may go to the length of recommending a stoppage
of drug imports or exports or both to and from the country or
territory in default. (c) The constituent instruments of certain
international organisations provide that Member States not
complying with the basic principles laid down in these instru-
ments may be suspended or expelled (see, e.g., Article 6 of the
United Nations Charter). (d) An international legal obligation
is sometimes enforceable through the procedures of domestic
legal systems, subject to the appropriate sanctions applying
under these systems; for example, under Articles 54-55 of
the Cenvention of 1965 on the Settlement of Investment
Disputes between States and Nationals of Other States, each
contracting State is to recognise an arbitral award made
pursuant to the Convention as binding, and is to enforce the
pecuniary obligations imposed by the award as if it were a
final judgment of a court in that State. (e) Acts by a particular
State, in breach of international law, may sometimes be treated
by other States as invalid and inoperative. In its Advisory
Opinion of June 21, 1971, on the Legal Consequences for
States of the Continued Presence of South Africa in Namibia
(South West Africa), the International Court of Justice ruled

1 Quaere whether ““ action ” could include economic sanctions; see Landy,
The Effectiveness of International Supervision (1966), p. 178.
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that South Africa’s continued presence in Namibia (South
West Africa) was illegal, and that Member States of the United
Nations were obliged to recognise the invalidity of South
Africa’s acts as to Namibia, and to refrain from acts and
dealings with South Africa implying acceptance of the legality
of its presence in, and administration of Namibia, or lending
support or assistance to these.!

Notwithstanding the sanctions possible under the United
Nations Charter, together with the range of pressures which
may be applied to compel a State to comply with international
law, it still remains true that the international community
does not have available to it a permanent organised force for
securing obedience to the law, similar to that which exists in
a modern State. The question then is whether this complete
absence of an organised external force necessarily derogates
from the legal character of international lJaw. In this connec-
tion, there is a helpful comparison to be made between interna-
tional law and the canon law, the law of the Catholic Church.
The comparison is the more striking in the early history of the
law of nations when the binding force of both systems was
founded to some extent upon the concept of the *“law of
nature . The canon law is like international law unsupported
by organised external force, although there are certain punish-
ments for breach of its rules, for example, excommunication
and the refusal of sacraments. But generally the canon law is
obeyed because as a practical matter, the Catholic society is
agreeable to abide by its rules. This indicates that international
law is not exceptional in its lack of organised external force.

Nor should it be forgotten that there are tangible sanctions for
those rules of international law, at least, which impose duties
upon individuals. For example, persons who, contrary to
international law, commit war crimes, are no less subject to
punishment than those who are guilty of criminal offences under
municipal law. Another illustration is that of the international
law crime of piracy jure gentium; every State is entitled to
apprehend, try, and punish (if convicted) persons guilty of this

11.C.J. Reports (1971), 16, at pp. 54, 56.
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crime (see Geneva Convention on the High Seas of April
29, 1958, Articles 19 and 21, and Chapter 8, post). Similarly,
under the Hague Convention of December 16, 1970 for the
Suppression of Unlawful Seizure of Aircraft, hijacking and
like acts endangering the safety of aircraft, and persons and
property on airctaft, are made punishable by contracting
States who are entitled to place offenders in custody and take
other appropriate measures.!

It is clear from the above analysis of theories as to the basis
of international law, that a complete explanation of its binding
force, embracing all cases and conditions, is hardly practicable.
Indeed, there is something pedantic in the very notion that
such a comprehensive explanation is necessary or desirable.

Apart from the sanctions and pressures mentioned above,
one of the main elements reinforcing the obligatory character
of the rules of international law is the empirical fact that States
will insist on their rights under such rules against States
which they consider should observe them. Obviously, if
States did not insist on respect for these rules, international law
would not exist. The ultimate reasons that impel States to
uphold the observance of international law belong to the
domain of political science, and cannot be explained by a
strictly legal analysis. In other words, to some extent at least,
the problem of the binding force of international law ultimately
resolves itself into a problem no different from that of the
obligatory character of law in general.

1 See below, pp. 290-292.



CHAPTER 2

THE MATERIAL “ SOURCES ” OF
INTERNATIONAL LAW

THE material *“ sources ! of international law may be defined
as the actual materials from which an international lawyer
determines the rule applicable to a given situation. These
materials fall into five principal categories or forms:—

(1) Custom.

(2) Treaties.

(3) Decisions of judicial or arbitral tribunals.

(4) Juristic works.

(5) Decisions or determinations of the organs of inter-
national institutions.

From a practical standpoint, we may imagine the legal
adviser to a particular Foreign Office called upon for an opinion
on international law in regard to some special matter. His
task is by no means as straightforward as that of a practising
lawyer concerned only with State law. He has no codes, no
statute books, and often he is in the realm of uncertainty either
because it is not clear whether a customary rule of international
law has been established or because there is neither usage
nor practice nor opinion to guide him as to the correct solution.
At all events, he must quarry for the law among these material
‘ sources *°, assisted by his own faculties of logic and reasoning,
and his sense of justice.

It will be found that the same practical approach has been
adopted by Courts which have decided questions of international
law. Under article 38 paragraph 1 of its present Statute,® the

! The term “ sources ™ has been placed in inverted commas in order to
mark the fact that, although frequently used as above, it is liable to mis-
construction.

2 This provision is similar to the corresponding provision in Article 38 of the
Statute of the Permanent Court of International Justice, except that it is
expressly said in the new provision that the Court’s function is ‘‘ to decide in
accordance with international law such disputes as are submitted to it ”.
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International Court of Justice is directed to apply the following:

(1) International treaties.!

(2) International custom, as evidence of a general practice
accepted as law.

(3) The general principles of law recognised by civilised
nations.

(4) Judicial decisions and the teachings of the most highly
qualified publicists of the various countries as sub-
sidiary means for the determination of rules of law.

The order of the materials in this Article is not the same as
set out above, nor does it embrace the decisions of arbitral
tribunals bearing on legal matters, or the decisions or
determinations of the organs of international institutions, while
it includes one material, * the general principles of law recog-
nised by civilised nations ”’, which is not given above as a
material ““ source . This latter was inserted in the Court’s
Statute in order to provide an additional basis for a decision in
case the other materials should give no assistance to the Court.
These ¢ general principles ** were to be applied by analogy, and
would be derived by selecting concepts recognised by all
systems of municipal law. Such was clearly the intention
originally of the draftsmen of the Statute,? confirmed in the
context of Article 9, under which electors of the judges are to
bear in mind that the Court should be representative of *‘ the

1 These are described as * international Conventions, whether general or
particular, establishing rules expressly recognised by the contesting States .

2 In the Advisory Committee of Jurists which in 1920 drafted the corres-
ponding article of the Statute of the Court’s predecessor, the Permanent Court
of International Justice, Lord Phillimore pointed out that the  general
principles > referred to were those accepted by all nations in the municipal
sphere, such as certain principles of procedure, the principle of good faith,
and the principle of res judicata; Proceedings of the Committee, p. 335.
In the Case Concerning the Barcelona Traction, Light and Power Co., Ltd.
(Second Phase), 1.C.J. Reports, 1970, p. 3, the International Court of Justice
had regard to the general rule under municipal legal systems (see paragraph
50 of the Court’s judgment) which indicated that an infringement of a com-
pany’s rights by outsiders did not involve liability towards the shareholders
individually; from this the Court reached the conclusion that the national
State of the shareholders was not normally entitled to espouse the claim of the
shareholders for loss suffered through an international wrong done to the
company itself.
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main forms of civilisation and of the principal legal systems of
the world ”’, and the attempt by certain writers to give some
other interpretation to these words is both artificial and un-
convincing.! Widely quoted or popularised maxims of law
are not of themselves ** general principles ”’, in this sense.

On several occasions the former Permanent Court of Inter-
national Justice found it necessary to apply or refer to such
“ general principles . Thus in the Chorzow Factory (Indem-
nity) Case, it applied the principle of res judicata and it referred
to the ¢ general conception of law ”, that *“ any breach of an
engagement involves an obligation to make reparation .2 In
the Mavrommatis Palestine Concessions Case, the Court referred
to the “ general principle of subrogation ”*,® and in the Case
of the Diversion of Water from the Meuse, Judge Manly O.
Hudson expressed the view that the Court might apply Anglo-
American equitable doctrines as being ‘‘ general principles ”.4
But on at least one occasion, the Court refused to apply an
alleged “ general principle —in the Serbian Loans Case where
it held that the principle in English law known as ““ estoppel ”
was inapplicable.> On the other hand, the private law doctrine

1 Among the various interpretations given to the words ‘* general principles
of law recognised by civilised nations’ there have been the following:—
(a) General principles of justice. (b) Natural law. (¢) Analogies derived
from private law. (d) General principles of comparative law. (e) General
principles of international law (the view adopted by certain Soviet writers).
(f) General theories of law. (g) General legal concepts. See also Rousseau,
Principes Généraux du Droit International Public (1944), Vol. 1, pp. 889 et seq.
According to Professor G. I. Tunkin the ‘‘general principles’ are to be derived
only from two sources, treaty and custom; see his Droit International Public:
Problémes Théoriques (Paris, 1965, tr. from Russian), p. 127.

2 Pub. P.C.1.J. (1928), Series A, No. 17, p. 29.

3 Pub. P.C.1.J. (1924), Series A, No. 2, p. 28.

4 Pub. P.C.1.J. (1937), Series A/B, Fasc. No. 70, pp. 76 et seq.

5 Pub. P.C.1.J. (1929), Series A, Nos. 20-21, pp. 38-9. Yet the International
Court of Justice applied the principle of estoppel or preclusion in the Case
coucerning the Temple of Preah Vihear, 1.C.J. Reports, 1962, 6, and also dealt
with that principle in the Barcelona Traction Case, Preliminary Objections,
1.C.J. Reports, 1964, 6, where however the principle was held not to debar
Belgium from proceeding. Note also the references to estoppel:— (a) in the
North Sea Continental Shelf Cases, 1.C.J: Reports, 1969, 3, at p. 26, in respect
to the question whether a non-party had accepted a treaty provision; and (b)
in the Argentina-Chile Boundary Arbitration Award (H.M.S.0., 1966), pp. 66—
68, as to alleged estoppels by reason of representations regarding the course of
boundary lines.
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of trusts was considered as helpful in order to deal with certain
questions relating to the Mandates and Trusteeship systems.?
“ General principles ” include procedural? and evidentiary
principles, as well as principles of substantive law, provided
that these do possess some character of generality over and
above the context of each particular legal system to which they
belong in common. However, these ‘‘ general principles ”
are less a material “source” of international law than a
particular instance of judicial reason and logic which the most
authoritative international tribunal of the day is specially
enjoined to employ.?

From the theoretical standpoint, the provision for applying
the * general principles > has been regarded as * sounding the
death-knell * of positivism, inasmuch as it explicitly rejects the
broad positivist view that custom and treaties are to be
considered the exclusive sources of international law. It has
also been said to resolve the problem of non liguet, i.e., the
powerlessness of an international court to decide a case legally
because of inability to find any rules of law that are applicable.
Finally, the provision may fairly be considered as not laying
down a new rule, but as being merely declaratory of the long-
established practice of international courts.®

Each of the material “‘ sources > will now be discussed in turn.

1 See Advisory Opinion on the Status of South-West Africa, 1.C.J. Reports,
1950, pp. 146-150.

2In the South West Africa Cases, 2nd Phase, 1.C.J. Reports, 1966, 6 at
pp. 39, 47, the International Court of Justice applied the ‘‘ universal and
necessary *’ principle of procedural law that there was a distinction between:
(@) a plaintiff’s legal right appertaining to the subject-matter of his claim;
and (b) his right to activate a Court and the Court’s right to examine the
merits; and at the same time, it refused to allow anything like an actio popu-
laris, i.e., a right in a member of a community to vindicate a point of public
interest, albeit such actio was known to certain domestic legal systems.

3 For a discussion of the whole subject of “general principles”’, see Bin
Cheng, General Principles of Law as Applied by International Courts and
Tribunals (1953), and Schlesinger, American Journal of International Law
(1957) Vol. 51, pp. 734-753.

¢ Article 11 of the model Draft Articles on Arbitral Procedure drawn up by
the International Law Commission of the United Nations in 1958 provides
that an arbitral tribunal is not to bring in a finding of non liquet *‘ on the
ground of the silence or obscurity of the law to be applied .

§ Cf. Guggenheim, Traité de Droit International Public, Vol I (2nd Edition,
1967), pp. 299-301. In which connection, note also the Aramco Concession
Award (1958).

S.I.L.=3
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1.—Custom

Until recent times, international law consisted for the most
part of customary rules. These rules had generally evolved
after a long historical process culminating in their recognition
by the international community. The preponderance of
customary rules was diminished as a result of the large number
of “law-making ” treaties concluded since the middle of the
last century, and must progressively decline to negligible
proportions in measure as the work of the International Law
Commission in codifying and restating customary rules
produces results in treaties such as the Geneva Convention of
April 29, 1958, on the High Seas, and the Vienna Conventions
of April 18, 1961, of April 24, 1963, and of May 22, 1969,
on Diplomatic Relations, Consular Relations, and the Law of
Treaties respectively.

The terms ““ custom ” and “ usage” are often used inter-
changeably. Strictly speaking, there is a clear technical
distinction between the two. Usage represents the twilight
stage of custom. Custom begins where usage ends. Usage
is an international habit of action that has not yet received
full legal attestation. Usages may be conflicting, custom must
be unified and self-consistent. Viner’s Abridgement, referring
to custom in English law, has the matter in a nutshell.l

‘““ A custom, in the intendment of law, is such a usage as
hath obtained the force of a law .

A customary element has, as we have seen, been a feature of
the rules of international law from antiquity to modern times.
In ancient Greece, the rules of war and peace sprang from the
common usages observed by the Greek City States. These
customary rules crystallised by a process of generalisation and
unification of the various usages separately observed by each
city republic. A similar process was observable among the
small Italian States of the Middle Ages. When in the sixteenth
and seventeenth centuries Europe became a complex of highly
nationalised, independent territorial States, the process was
translated to a higher and more extensive plane. From the

’

1 Viner, Abridgement, vii, 164, citing Tanistry Case (1608), Dav. Ir. 28.
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usages developed in the intercourse of modern European
States there emerged the earliest rules of international law.

Customary rules crystallise from usages or practices which
have evolved in approximately three sets of circumstances:—

(@) Diplomatic relations between States.—Thus acts or
declarations by statesmen, opinions of legal advisers to State
Governments, bilateral treaties, and now Press releases or
official statements by Government spokesmen may all con-
stitute evidence of usages followed by States.

(b) Practice of international organs.—The practice of inter-
national organs may lead to the development of customary
rules of international law concerning their status, or their
powers and responsibilities. Thus in its Advisory Opinion
holding that the International Labour Organisation had power
to regulate internationally the conditions of labour of persons
employed in agriculture, the Permanent Court of International
Justice founded its views to a certain extent on the practice of
the Organisation.! In a noted Advisory Opinion, the Inter-
national Court of Justice based its opinion that the United
Nations had international legal personality, partly on the
practice of the United Nations in concluding Conventions.?

(c) State laws, decisions of State Courts, and State military
or administrative practices.—A concurrence, although not a
mere parallelism, of State laws or of judicial decisions of State
Courts or of State practices may indicate so wide an adoption
of similar rules as to suggest the general recognition of a broad
principle of law. This is particularly well illustrated by a
decision of the United States Supreme Court, The Scotia.®
The facts were as follows:—In 1863, the British Government
adopted a series of regulations for preventing collisions at sea.
In 1864, the American Congress adopted practically the same
regulations, as did within a short time after, the Governments
of nearly all the maritime countries. Under these circum-
stances the Scotia (British) collided in mid-ocean with the
Berkshire (American), which was not carrying the lights

! Pub. P.C.LJ. (1922), Series B, No. 2, especially at pp. 40-41.

2 Advisory Opinion on Reparation for In‘uries Suffered in the Service of the
United Nations (1949), 1.C.J. Reports, pp. 174 ef seq.

2(1871), 14 Wallace 170, at p. 188.
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required by the new regulations. As a result, the Berkshire
sank. The question was whether the respective rights and
duties of the two vessels were determined by the general
maritime law before the British regulations of 1863. It was
held that these rights and duties must be determined by the new
customary rules of international law that had evolved through
the widespread adoption of the British regulations, and that
therefore the fault lay with the Berkshire.

““ This is not giving to the Statutes of any nation extra-
territorial effect. It is not treating them as general maritime
laws, but it is recognition of the historical fact that, by common
consent of mankind, these rules have been acquiesced in as
of general obligation. Of that fact we think we may take
judicial notice. Foreign municipal laws must indeed be proved
as facts, but it is not so with the law of nations ”.

For evidence of State practices, it may be necessary to refer to
official books or documents, such as military, naval, and Air
Force manuals, or the internal regulations of each State’s dip-
lomatic and consular services. Comparison of these may
indicate the existence of a practice uniformly followed by all
States.

A general, although not inflexible, working guide is that
before a usage may be considered as amounting to a customary
rule of international law, two tests must be satisfied. These
tests relate to:—(i) the material, and (i) the psychological
aspects involved in the formation of the customary rule.

As regards the material aspect, there must in general be a
recurrence or repetition of the acts which give birth to the
customary rule. A German Court held in the case of Liibeck
V. Mecklenburg-Schwerin! that a single act of a State agency
or authority could not create any rights of custom in favour
of another State which had benefited by the act; conduct to
be creative of customary law must be regular and repeated.?

1 See Annual Digest of Public International Law Cases, 1927-8, No. 3.

2 There are none the less certain instances of a single act creating a custom;
e.g., in the practice of international organisations, when a Resolution or
decision may suffice to create a precedent for future action. In the Asylum
Case, 1.C.J. Reports (1950) at 276-277, the International Court of Justice
stressed the necessity for constancy and uniformity of usages or practices,
before they can be recognised as custom. See also Kunz in American Journal
of International Law (1953) vol. 47 at pp. 662 et seq.
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Material departures from a practice may negative the existence
of a customary rule. Apart from recurrence, the antiquity of
the acts may be also a pertinent consideration.

The psychological aspect is better known as the opinio juris
sive necessitatis, or as one authority!® has termed it * the mutual
conviction that the recurrence . . . is the result of a com-
pulsory rule ”. This needs further explanation. Recurrence
of the usage or practice tends to develop an expectation that,
in similar future situations, the same conduct or the abstention
therefrom will be repeated. When this expectation evolves
further into a general acknowledgment by States that the con-
duct or the abstention therefrom is a matter both of right and of
obligation,® the transition from usage to custom may be
regarded as consummated. In this process, there is involved,
to some extent, an element of acceptance or assent on the part
of States generally. This conviction, this opinio juris, is a
convenient if not invariable test that a usage or practice has
crystallised into custom; there is, for example, an absence of
opinio juris when States conform to a usage for motives of
comity or courtesy only.> At the same time, the opinio juris
is not an essential element of custom, but if it is present, it is
helpful as distinguishing custom from a course of action
followed as a matter of arbitrary choice or for other reasons.*

It would follow from the judgments of the Permanent Court
of International Justice in the Lofus Case® that the opinio

1 Judge Negulesco of the Permanent Court of International Justice, Pub.
P.C.1.J. (1927), Series B, No. 14, at p. 105. Cf. Briggs, American Journal of
International Law (1951), Vol. 45, pp. 728-731

2 The necessity for customary rules to have binding quality was stressed by
the International Court of Justice in the Case Concerning Rights of Nationals
of the United States of America in Morocco, 1.C.J. Reports (1952), at pp. 199-
200. See also dicta of the Court in the Asylum Case, 1.C.J. Reports, 1950, at
276-277. In the North Sea Continental Shelf Cases, 1.C.J. Reports, 1969,
at p. 44, the Court stressed that opinio juris involved a feeling by States that
they were conforming to what amounted to a legal obligation; habitual
action in itself was not enough.

3 See pp. 20-21, ante. In this connection, it is relevant to consider the
acquiescence of other States, and the matter of protest or absence of protest by
such States; cf. Oppenheim, International Law, Vol. 1 (8th Edition, 1955),

pp. 874-875.
¢ See Kelsen, General Theory of Law and State (1961 Edition), p. 114.
s Pub. P.C.1.J. (1927), Series A, No.
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juris is a matter of inference from all the circumstances, not
merely the detailed acts which constitute the material element
of the alleged customary rule. One test for the existence of
opinio juris is that set out in West Rand Central Gold Mining
Co.v. R! There the Court laid down that it must be proved
by satisfactory evidence that the alleged rule * is of such a nature,
and has been so widely and generally accepted, that it can hardly
be supposed that any civilised State would repudiate it .
This amounts to a test of ‘“ general recognition > by the inter-
national society of States.

Such test of ‘ general recognition’ underlies the pro-
vision? in the Statute of the International Court of Justice,
under which the Court is directed to apply international
custom ‘‘ as evidence of a general practice accepted as law ”,
and is to be found also in Article 53 of the Vienna Convention
of 1969 on the Law of Treaties providing that a norm of
jus cogens must be one ‘ accepted and recognised by the
international community of States as a whole .

The International Court of Justice has held, however, in the
Right of Passage over Indian Territory Case (Portugal-India),®
that a particular practice between two States only, which is
accepted by them as law, may give rise to a binding customary
rule inter partes.

Judicial Application of Custom

Both national and international Courts play an important
role in the application of custom. Often it is claimed by
one of the parties before the Court that a certain rule of
customary international law exists. The Court must then
investigate whether or not the rule invoked before it is a
validly "established rule of international custom, and in the
course of this inquiry it examines all possible materials, such
as treaties, the practice of States, diplomatic correspondence,

1 [1905] 2 K.B. 391, at p. 407.
? See Article 38 of the Statute.
3 1.C.J. Reports (1960), 6.
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decisions of State Courts, and juristic writings. In certain
cases, the Court’s function may be more than purely declar-
atory; while not actually creating new customary rules, the
Court may feel constrained to carry to a final stage the process
of evolution of usages so generally recognised as to suggest
that by an inevitable course of development they will crystallise
into custom. To use Mr. Justice Cardozo’s words, by its
imprimatur the Court will attest the * jural quality > of the
custom.!

Two instructive cases illustrating the judicial methods in
the application of custom are The Paquete Habana,* a decision
of the United States Supreme Court, and the Lotus Case,® a
decision of the Permanent Court of International Justice.*
In the former case, the Supreme Court, after a detailed investi-
gation of the materials mentioned above, namely State laws
and practices, treaties, writings of publicists evidencing usage,
and decisions of Courts, found that they uniformly proved the
existence of a valid customary rule giving immunity to small
fishing vessels from belligerent action in time of war; in the
latter case, the Permanent Court, following the same method,
decided that there was no customary rule conferring exclusive
penal jurisdiction in maritime collision cases (on the high seas)
on the country of the ship’s flag, as regards all incidents on the
ship, because, of the relevant materials considered, State laws

1 See New Jersey v. Delaware (1934), 291 U.S. 361, at pp. 383-384.

2 (1900), 175 U.S. 677.

3 Pub. P.C.L.J. (1927), Series A, No. 10.

4 These two cases should, however, be used with caution, as the customary
rule found to exist according to The Paquete Habana, viz., the immunity of
small fishing vessels from belligerent action in time of war is, semble, now
obsolete, while the alleged customary rule of exclusive penal jurisdiction of
the flag State in maritime collision cases (on the high seas) negatived in the
Lotus Case, was adopted by the Geneva Conference of 1958 on the Law of the
Sea, and formulated as Article 11 paragraph 1 of the Convention on the High
Seas of April 29, 1958 (subject to the concurrent jurisdiction of the State of
nationality over the persons responsible for the collision, etc). A more
recent illustration of judicial investigation of the problem whether a practice of
States conclusively reflects the existence of a customary rule of international
law is the North Sea Continental Shelf Cases, 1.C.J. Reports, 1969, 3, where the
International Court of Justice ruled against the existence of a customary rule
that the division of a common continental shelf of adjacent countries must be
effected according to the equidistance principle.
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were not consistent, decisions of State Courts conflicted, no
uniform trend could be deduced from treaties, and publicists
were divided in their views. Although the same method of
detailed consideration of all materials was followed in both
cases, weightier proof of the customary rule was required by
the Permanent Court than by the Supreme Court, and owing to
the absence of such proof the Permanent Court decided against
the existence of the rule.

The difficulties involved in extracting a customary rule or
principle of international law from the mass of heterogeneous
documentation of State practice, State judicial decisions,
diplomatic history, etc., are not to be minimised, as the two
cases just mentioned, The Paquete Habana and The Lotus,
amply illustrate. Not only, also, is the documentation itself
frequently defective or incomplete, but the practice of some
States is documented less adequately than that of other
States. Moreover, the experience of the International Law
Commission, and of the conferences called in 1958-1969 to
consider the Commission’s drafts, revealing as it did so much
disagreement in areas where there were customary rules
assumed to be generally recognised, should induce the utmost
caution in drawing inferences as to the existence of such
general recognition.

By Article 24 of its Statute of November 21, 1947, the
International Law Commission of the United Nations was
specifically directed to * consider ways and means for making
the evidence of customary international law more readily
available ”,! and the Commission subsequently reported to the
General Assembly of the United Nations or: the matter.?

1See Memorandum submitted by the Secretary-General of the United
Nations, 1949, *“ Ways and Means of Making the Evidence of Customary
International Law more readily Available .

2 Among the Commission’s recommendations was one that the General
Assembly should call the attention of Governments to the desirability of their
publishing Digests of their diplomatic correspondence. The matter has also
occupied the General Assembly at its sessions in 1950 and subsequent years.
For the Commission’s recommendations, see Report on the work of its second
session (1950).
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2.—TREATIES

Treaties represent a second important material source of
international law.! That importance is increasing.

The effect of any treaty in leading to the formation of rules
of international law depends on the nature of the treaty con-
cerned. In this connection there is a useful, although not
rigid, distinction between:—(a) *“ law-making > treaties, which
lay down rules of universal or general application; (b) * treaty-
contracts ’, for example, a treaty between two or only a
few States,? dealing with a special matter concerning these
States exclusively. This corresponds to some extent to the
distinction made by Continental jurists between Vereinbarungen
and Vertrage.

(a) *“Law-Making *’ Treaties

The provisions of a *law-making > treaty are directly a
source of international law. This is not so with the “ treaty-
contracts ’, which simply purport to lay down special obliga-
tions between the parties only.

There has been an astonishing development of *“ law-making ”’
treaties since the middle of the nineteenth century. One
authority® enumerated 257 such instruments concluded in the
period 1864-1914. This rapid expansion of what has been
called * international legislation > was due to the inadequacy
of custom in meeting the urgent demands of the international
society of States for the regulation of its common interests.
The urgency of these demands arose from the deep-rooted
changes which were transforming the whole structure of
international life. Industrial and economic changes were

1 There is a fairly consistent trend in Soviet Russian theoretical writings
on international law to regard treaties as the primary or fundamental source
of international law; see article by Triska and Slusser in American Journal of
International Law (1958) Vol. 52, pp. 699-726, same Journal, Vol. 51 (1957),
at pp. 135-136, and Professor G. I. Tunkin’s Droit International Public:
Problémes Théoriques (Paris, 1965, tr. from Russian), p. 92 (see ibid., pp. 63-75
'ils t)o the extent to which treaties play a role in the formation of international
aw).

2In certain cases, a bilateral treaty may have a “ law-making’’ effect;
e.g., the Hay-Pauncefote Treaty of 1901 between the United States and Great
Britain, providing that the Panama Canal should be free and open to the
vessels of all nations on terms of entire equality.

3 Hudson, International Legislation (1931), Vol, I, pp. xix et seq.
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bringing States into closer intercourse with each other, and as
international communications thus became more intimate, the
range of interests springing from the relationships between
States grew in size and complexity. In some regulation of
these complex international activities every State had a direct
interest which rose superior to considerations of national
autonomy and independence.

A rapid glance at the principal * law-making > treaties and
Conventions concluded before and after the Second World
War amply confirms this trend. These instruments deal, for
example, with Red Cross work, weights and measures, the
protection of industrial property, the protection of submarine
cables, the suppression of the slave trade, aerial navigation,
international waterways, the pacific settlement of international
disputes, international economic and monetary questions,
control of narcotics, and nationality and statelessness, all
subjects which called urgently for international statute law, and
where to rely on the growth over several years of customary
rules would have been impolitic.

A “law-making” treaty cannot in the nature of things
be one containing rules of international law always of universal
application. We are forced to admit that “ law-making”
treaties may be of two kinds: (a) enunciating rules of universal
international law, e.g., the United Nations Charter; (b)laying
down general or fairly general rules.! Then, even to the extent
that a “law-making *’ treaty is universal or general, it may be
really a ““ framework Convention ”, imposing duties to enact
legislation, or offering areas of choice, within the ambit of
which States are to apply the principles laid down therein; see,
e.g., articles 35-37 (provisions for co-operation in the penal
repression of the illicit drug traffic) of the Single Narcotic
Drugs Convention signed at New York, March 30, 1961.
Besides, some multilateral treaties are to a large extent either
confirmatory of, or represent a codification of customary

1 Cf. distinction made by Quintana, Tratado de Derecho Internacional,
Vol. I (1963), p. 78. Cf. also E. Vitta, * Le Traité Multilatéral, Peut-II Etre
Considéré comme un Acte Législatif *’, Annuaire Frangais de Droit Inter-
national, 1960, pp. 225-238.
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rules, as for example the Vienna Convention on Diplomatic
Relations of April 18, 1961. )

The use of the term * law-making > applied to treaties has
been criticised by some writers on the ground that these treaties
do not so much lay down rules of law as set out the con-
tractual obligations which the States parties are to respect.
In making such a criticism these writers overlook the number
of Conventions and international legislative instruments that
are now adopted by the organs of international institutions,
such as the General Assembly of the United Nations and the
Conference of the International Labour Organisation, instead
as before of being signed by the plenipotentiaries at diplomatic
Conferences. True it is that some of these Conventions and
instruments need to be ratified or accepted by States in order
to come into force, but certain of them are not even expressed
in the consensual form.

It may be that the designation * normative treaties ” is the
more appropriate one. This would be capable of embracing:
(1) Treaties operating as general standard-setting instruments,
or which States apply either on a de facto or on a provisional
basis; e.g., the General Agreement on Tariffs and Trade of
October 30, 1947, which conditions the trading relations of
so- many non-party States; (2) Unratified Conventions, signi-
ficant as agreed statements of principles to which a large
number of States have subscribed; (3) “ Closed ” or “ limited
participation >’ treaties opened for signature by a restricted
number of countries; (4) Treaties formulating regional or
community rules; (5) Treaties creating an internationally
recognised status or regime, operative, to some extent, erga
omnes; e.g., the Twelve-Power Treaty on Antarctica signed
at Washington, December 1, 1959; (6) Instruments such as
Final Acts, to which are annexed International Regulations
intended to be applied by States parties as general rules inter se;
e.g., the International Regulations of 1960 for preventing
collisions at sea, formulated by the London Conference of
the same year on the Safety of Life at Sea, and being an annex
to the Conference’s Final Act.

Inter-agency agreements, i.c., those between international
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organisations, and in addition, even agreements between an
international organisation and a State, can also be ‘ nor-
mative” in the sense that they may lay down norms of general
application.

The mere fact that there are a large number of parties to a
multilateral Convention does not mean that its provisions are
of the nature of international law, binding non-parties.
Generally speaking, non-parties must by their conduct dis-
tinctly evidence an intention to accept such provisions as
general rules of international law. This is shown by the
decision of the International Court of Justice in 1969 in the
North Sea Continental Shelf Cases,* holding on the facts that
Article 6 of the Geneva Convention of 1958 on the Continental
Shelf, laying down the equidistance rule for apportionment of
a common continental shelf, had not been subsequently accepted
by the German Federal Republic—a non-party—in the neces-
sary manifest manner.

(b) Treaty-Contracts

In contrast to ‘ law-making > treaties, treaty-contracts are
not directly a ““source” of international law. They may,
however, as between the parties or signatories thereto, con-
stitute particular law; hence the use of the expression “ par-
ticular > Conventions in Article 38, paragraph 1, a, of the
Statute of the International Court of Justice.? Such treaties
lead also to the formation of international law through the
operation of the principles governing the development of
customary rules.

There are three cases to be considered :—

(i) A series or a recurrence of treaties laying down a
similar rule may produce a principle of customary international
law to the same effect. Such treaties are thus a step in the
process whereby a rule of international custom emerges.

1 1.C.J. Reports, 1969, 3, at pp. 25-26.

2 * Bilateralisation >’ of multilateral Conventions: There is also the case of
the novel technique of laying down general rules in a multilateral Convention,
with provision for States parties to enter into bilateral agreements confirming
inter se and/or amplifying the rules in the Convention; cf. articles 21-23 of
the Convention on the Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters, adopted April 26, 1966, by the Hague
Conference on Private International Law.
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This function treaties share with, for example, diplomatic acts,
State laws, State judicial decisions, and the practice of
international organs. An illustration is the series of bilateral
extradition treaties concluded during the nineteenth century
from which such general rules as those that the nationals of
the State demanding extradition and nationals of third States
are extraditable, were deduced and became established. A
further illustration is the number of identical provisions con-
cerning consular privileges and immunities to be found in the
numerous recent bilateral Consular Conventions and treaties,
and which were used by the International Law Commission in
1960-1961 in drawing up its Draft Articles on Consular Rela-
tions,! which formed the basis of the later concluded Con-
vention of April 24, 1963.

(ii) It may happen with a treaty originally concluded between
a limited number of parties only that a rule in it be generalised
by subsequent independent acceptance or imitation. In this
case, the treaty represents the initial stage in the process of
recurrence of usage by which customary rules of international
law have evolved. Thus, for instance, the rule * free ships,
free goods ”, i.e., that enemy goods carried on a neutral vessel
are in general immune from belligerent action, first appeared
in a treaty of 1650 between Spain and the United Provinces,
and became established only at a much later period after a long
process of generalisation and recognition.?2 In the North Sea
Continental Shelf Cases,® the International Court of Justice
expressed the view that before a treaty provision could generate
such a process of evolution into custom, it should potentially
be of a norm-creating character so as to be capable of maturing
into a general rule of law. Apart from this, a widespread and
representative participation in a treaty rule, inclusive of the
States whose interests were specially affected, might be suffi-
cient to mark completion of the process.

(iii) A treaty may be of considerable evidentiary value

CI: See Iifport on the work of the Commission’s thirteenth session (1961),
apter II.

2 See Hall, International Law (8th Edition, 1924), at pp. 837 et seq., for an
account of the development of the rule.

3 I.C.J. Reports, 1969, 3, at p. 42.
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as to the existence of a rule which has crystallised into law
by an independent process of development. Such effect is
due to the special authority and solemnity possessed by this
type of instrument. One authority! has pointed out that it
is “a sound maxim that a principle of international law
acquires additional force from having been solemnly acknow-
ledged as such in the provisions of a Public Treaty .

3.—DECISIONS OF JUDICIAL OR ARBITRAL TRIBUNALS
International Judicial Decisions

The only existing permanent international judicial tribunal
with a general jurisdiction is the International Court of Justice,
which in 1946 succeeded the former Permanent Court of
International Justice, itself first created in 1921. The Inter-
national Court of Justice functions under a Statute containing
virtually the same organic regulations as the Statute of the
former Permanent Court. During the period 1921-1940, the
Permanent Court gave a large number of judgments and
advisory opinions on matters of international import, thereby
contributing, as was intended by the founders of the Court,
to the development of international jurisprudence. The work
of its successor has been of equal importance.

It would be misleading to say that any decision of the
former Permanent Court created a binding rule of international
law. Under Article 59 of its Statute (now Article 59 of the
Statute of the new International Court of Justice) the Court’s
decisions were to have * no binding force except between the
parties and in respect of that particular case ”. Pursuant to
its Statute, the Permanent Court did not treat its own prior
decisions as per se binding, and such decisions could therefore
hardly be regarded by the international society of States as
binding legal precedents. The Court, however, did use its
prior decisions for guidance as to the law, for example, for
purposes of illustrating or distinguishing the application of
particular rules; also, it had regard to the principles of inter-
national law and to the reasoning on which previous decisions

1 Phillimore, Commentaries upon International Law (2nd Edition, 1871),
Vol. I, at p. 52.
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were based, since the expression ° decision” in Article 59
connoted only the operative portion of the Court’s judgment,
as distinct from the grounds given for such judgment; and
as a general practice it followed a line or series of its prior
decisions and opinions which were consistently of a similar
trend, although it did not at any time purport to bind itself by
any expressed doctrine of judicial precedent. The present
International Court of Justice has in its turn followed a
practice consistent with that of its predecessor.! Moreover,
the International Court has shown that it regards itself as free
to “ develop ” international law, without being tied by the
weight of prior practice and authority, as witness its judgment
in 1951 in the Fisheries Case (United Kingdom-Norway)?
upholding the legitimacy of the baselines method for delimiting
the territorial sea in certain coastal waters. Clearly, to the
extent that a decision by the Court, or a particular principle
laid down by it becomes accepted by States generally, as
occurred with this baselines method (see now Article 4 of the
Geneva Convention of April 28, 1958, on the Territorial Sea
and Contiguous Zone), the Court would be justified in regarding
itself as bound by its former pronouncements.

Quite apart from the attitude of both Courts towards their
own prior decisions, the judgments and advisory opinions
delivered by them are considered by international lawyers
generally as elucidating the law, as being the expression of
what the most authoritative international judicial body holds
to be the international law on a given point, having regard to
a given set of circumstances.

An example of a temporary—as distinct from a permanent—
international judicial body contributing substantially towards
the development of international law is that of the judgment
of the International Military Tribunal at Nuremberg in 1946
which laid down important principles relating to crimes against
the peace and security of mankind.?

TIn the South West Africa Cases, 2nd Phase, 1.C.J. Reports, 1966, 6, at
pp. 36-37, the Court ruled that an earlier decision by it upon a preliminary
objection could not conclusively bind the Court in deciding a matter apper-
taining to the merits of the case.

2 See 1.C.J. Reports, 1951, 116, and below, pp. 216-217.

3 See below, pp. 66-67.




52 FPart 1.—International Law in General

State Judicial Decisions

There are two ways in which the decisions of State Courts
may lead to the formation of rules of international law :—

(a) The decisions may be treated as weighty precedents, or
even as binding authorities. According to Marshall, C.J., of
the United States Supreme Court!:—

* The decisions of the Courts of every country show how
the law of nations, in the given case, is understood in that
country, and will be considered in adopting the rule which is
to prevail in this ”.

A notable example is furnished by the decisions of the great
British Prize Court Judge—Lord Stowell, who presided over
the Court during the Napoleonic Wars. Lord Stowell’s
judgments received universal acknowledgment as authoritative
declarations of the law, and he became peculiarly identified
with the establishment of important doctrines, such as : that
blockade to be binding must be effective, that contraband of
war is to be determined by probable destination, and the
doctrine of continuous voyage. Similarly, both as exponent
and as agent for the development of international law, the
Supreme Court of the United States has played an important
role; for example, its judgments in the Paquete Habana® and the
Scotia® did much to clarify the nature of international custom.

(b) The decisions of State Courts may, under the same
principles as dictate the formation of custom, lead directly to
the growth of customary rules of international law. Thus,
for example, certain rules of extradition law and of State
recognition were in the first instance derived from the uniform
decisions of State Courts. A concurrence of such decisions
is usually necessary for this purpose, for if there be no uni-
formity, a customary rule of international law will not be
inferred. Thus, in the Lotus Case (ante, p. 43), the Permanent
Court of International Justice refused to deduce a customary

1 Thirty Hogsheads of Sugar, Bentzon v. Boyle (1815), 9 Cranch 191, at
198

o Se'e above, p. 43.
3 See above, p. 39.



Chap. 2.—Sources of International Law 53

rule where, to use the Court’s expression, State judicial decisions
on the point were * divided .

Decisions of International Arbitral Tribunals

Decisions of international arbitral tribunals such as the
Permanent Court of Arbitration, the British-American Mixed
Claims Tribunal, and others, have contributed to the develop-
ment of international law. In the following branches, arbitral
decision has either added to or clarified the law :—Territorial
sovereignty, neutrality, State jurisdiction, State servitudes, and
State responsibility. Many notable arbitrations, for example,
the Alabama Claims Arbitration (1872), the Behring Sea Fisheries
Arbitration (1893), the Pious Fund Case (1902), and the North
Atlantic Fisheries Case (1910) are regarded as landmarks in
the history of international law.

Some writers have refused to acknowledge this contribution
on the ground of an alleged fundamental distinction between
arbitral and judicial decision. According to these writers,
arbitrators have as a general practice tended to act as negotiators
or diplomatic agents rather than as judges on questions of
fact and law. They insist that arbitrators have been influenced
to an unreasonable extent by the necessity of reaching a
compromise. There is naturally an element of truth in this
conception of arbitral decision, and arbitrators aie less strictly
bound by necessary technicalities than judges working within
the ambit of established rules of procedure, but the distinction
from judicial decision is by no means so fundamental as pictured.
In the great majority of cases arbitrators have regarded them-
selves as acting to some extent judicially, rather than as
amiables compositeurs. Moreover, if arbitral awards were
merely quasi-diplomatic compromises, it would be difficult
to explain how notable awards like The Alabama Claims, the
Behring Sea Fisheries, and so on, have contributed to the growth
of international law.

The “ compromise ” element in arbitral adjudications has
been unduly exaggerated because under so many treaties
arbitrators were authorised to act “ ex @quo et bono ”, but
even in such cases arbitrators commonly acted according to
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judicial principles. By far the greater majority of arbitral
awards have been based on strictly legal considerations in
form and substance. Judge J. B. Moore, with unrivalled
knowledge of arbitral adjudications, declared®:—

“ 1 have failed to discover support for the supposition that
international arbitrators have shown a special tendency to
compromise, or that they have failed to apply legal principles
or to give weight to legal precedents. Indeed, even in the
abridged form in which many of the decisions cited in my
History and Digest of International Arbitrations, published in
1898, were necessarily given in that work, nothing is more
striking than the consistent effort to ascertain and apply
principles of law approved by the best authorities, and to
follow pertinent prior adjudications where any existed .

The main distinction between arbitration and judicial
decision lies not in the principles which they respectively apply,
but in the manner of selection of the judges, their security of
tenure, their independence of the parties, and the fact that the
judicial tribunal is governed by a fixed body of rules of pro-
cedure instead of by ad hoc rules for each case.

4.—JURISTIC WORKS

It is perhaps needless to insist on the important role played
by jurists in the development of international law.

Juristic works are not an independent * source” of law,
although sometimes juristic opinion does lead to the formation
of international law. According to the report of one expert
body to the League of Nations,? juristic opinion is only
important as a means of throwing light on the rules of inter-
national law and rendering their formation easier. It is of
no authority in itself, although it may become so if subsequently
embodied in customary rules of international law; this is due
to the action of States or other agencies for the formation of
custom, and not to any force which juristic opinion possesses.

Y Moore, International Adjudications Ancient and Modern (1929-1936),
Vol. 1. at pp. xxxix-xc. )

2 The Sub-Committee on State responsibility of the Committee of Experts for
the Progressive Codification of International Law, League of Nations Document,
C.196. M.70. 1927. V, p. 94.
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Article 38 of the Statute of the Internationai Court of
Justice directs the Court to apply ‘ the teachings of the most
highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law . This provision
emphasises the evidentiary value of juristic works. No doubt
the principal function of juristic works is to furnish reliable
evidence of the law. Jurists have been largely responsible for
deducing customary rules from a coincidence or cumulation of
similar usages or practices, and to this extent, they perform an
indispensable service. The evidentiary function of juristic
works has been well described by Gray, J.,! of the United
States Supreme Court:—

€

‘. . . Where there is no treaty, and no controlling executive
or legislative act or judicial decision, resort must be had to
the customs and usages of civilised nations, and as evidence
of these, to the works of jurists and commentators who by
years of labour, research, and experience have made themselves
peculiarly well acquainted with the subjects of which they treat.
Such works are resorted to by judicial tribunals, not for the
speculations of their authors concerning what the law ought to
be, but for trustworthy evidence of what the law really is ”.

Although there are several authorities which deny that the
opinions or speculations of jurists whether a certain rule
ought to be recognised are of any force,? it is an undoubted
fact that juristic opinion may be evidence not merely of estab-
lished customary rules, but of customary rules which are
bound in course of time to become established. The reaction of
juristic opinion may be of great importance in assisting the
transition from usage to custom.

In view of this evidentiary function, the passage of time will
add weight to the authority of juristic opinion, particularly if
generally relied upon, or if no principles contrary to such
opinion become established.? To this extent, juristic works
may acquire a kind of prescriptive authority. However, the
labours of the International Law Commission since its inception

! The Paquete Habana (1900), 175 U.S. 677. at p. 700.
2 West Rand Central Gold Mining Co. v. R., [1905] 2 K.B. 391, at p. 407.
3 Cf. Wheaton, International Law (Dana Edition, 1866), pp. 23-24.
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have shown how cautious one must be in accepting as con-
clusive evidence of a generally recognised customary rule, even
an established consensus omnium among jurists.

In one exceptional case, juristic opinicn does assume impor-
tance. Where there are no established customary or treaty
rules in regard to a particular matter, recourse may be had to
juristic opinion as an independent ‘‘ source ”, in addition to
the views expressed in decided cases or in diplomatic exchanges.
Thus in the Privy Council case of Re Piracy Jure Gentium,* the
question arose whether actual robbery was an essential element
in the crime of piracy at international law.? On this point,
the Privy Council found itself mainly dependent on juristic
opinion, and ruled that it could not only seek a consensus of
views, but select what appeared to be the better views. It
finally decided that robbery was not an essential element in
piracy jure gentium, and that a frustrated attempt to commit
piratical robbery was equally piracy jure gentium.

5.—DECISIONS OR DETERMINATIONS OF THE ORGANS OF INTER-
NATIONAL INSTITUTIONS

Decisions or determinations of the organs of international
institutions may lead to the formation of rules of international
law in a number of different ways:—

(1) They may represent intermediate or final steps in the
evolution of customary rules, particularly those governing the
constitutional functioning of these institutions. The decisive
criterion is the extent to which the decision, determination or
recommendation has been adhered to in practice;® of itself
it is not of normative effect. Thus from the practice of the
United Nations Security Council (cf. similarly the League of
Nations Council), there has developed the rule that an absten-
tion by a Member State from voting is not to be deemed a
non-concurring vote for the purpose of determining whether a
decision on a non-procedural question has been validly taken
by the Security Council according to the voting requirements

1[1934] A.C 586, at pp. 588-9.

2 See also below, pp. 285-288.

3 Cf. also Professor G. I. Tunkin’s, Droit International Public: Problémes
Théoriques (Paris, 1965, tr. from Russian), pp. 109-110.
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of Article 27 of the United Nations Charter.! As regards
international law in general, the Resolutions since 1952 of the
United Nations General Assembly have gone far towards con-
firming a rule that dependent peoples are entitled to self-
determination. 2

(2) A Resolution of the organ of an international institution
which validly formulates principles or regulations for the inter-
nal working of the institution may have full legal effect as laying
down rules which are binding on the members and organs of
the institution.

(3) Inasmuch as an organ of an international institution has
inherent power, in doubtful cases not precisely covered by its
Constitution, to determine the limits of its own competence,
such decisions by it on questions of its jurisdiction may have a
law-making effect.

(4) Sometimes, organs of international institutions are
authorised to give binding determinations concerning the inter-
pretation of their constituent instruments (for example, the
Executive Directors and the Board of Governors of the Inter-
national Monetary Fund have such power under Article XVIII
of the Articles of Agreement of the Fund, of July 22, 1944).3
These interpretative decisions will form part of the law of the
international institution in question.

(5) Some organs of international institutions are empowered
to give general decisions of quasi-legislative effect, binding on
all the members to whom they are addressed; for example, as
are the Council and Commission of the European Economic
Community (Common Market) under Article 189 of the Treaty
of Rome of March 25, 1957, establishing the Community.

(6) A special case is that of the determinations or opinions of
Committees of Jurists, specifically instructed by the organ of an

1 See below pp. 607-609.

2 As to Resolutions of the United Nations General Assembly, see Professor
D. Goedhuis in Netherlands International Law Review, Vol. XIII (1966),
at pp. 117 and 119, and Asamoah, The Legal Significance of the Declaration
of the General Assembly of the United Nations (1966), p. v, and passim,

2 See Hexner, “ Interpretation by Public International Organisations of
tslgeir Ba;:"cl Igsguments », American Journal of International Law (1959) Vol.

» pp. 341-370.
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international institution to investigate a legal problem.! These
necessarily bear some weight and authority.

Reference should also be made to the discussion in Chapter
19, below, of the legislative and regulatory powers of inter-
national institutions.?

Order of Use of Material ‘¢ Sources *’

The final question is in what order should these material
“ sources ’—custom, treaties, arbitral and judicial decisions
bearing on legal matters, juristic works, and decisions or
determinations of the organs of international institutions—
be used for ascertaining the law on a given matter. It will be
remembered that the order in which the material ““sources
were set out in paragraph 1 of Article 38 of the Statute of the
International Court of Justice was:—

(1) Treaties and Conventions.

(2) Custom.

(3 “ General principles of law recognised by civilised
nations .

(4) Judicial decisions and juristic opinion, “ as subsidiary
means for the determination of rules of law .

This order is generally followed in practice. Treaties and
Conventions, custom, and general principles of law recognised
by civilised nations are deemed to prevail over judicial decisions
and juristic opinion, which are expressly declared by paragraph
1 of Article 38 of the Statute of the International Court of
Justice to be *‘ subsidiary means for the determination of rules
of law ”. So far as the first three categories are concerned,
priority would normally be attributed to treaties and Con-
ventions expressly recognised by the States concerned; if
there were no treaties or Conventions applicable, preference
would be accorded to established customary rules, while if there

! See, e.g. the opinion of the Committee of Jurists appointed in 1920 by the
League of Nations Council to advise on the question of the Aaland Islands.
The Committee’s view that a Convention of 1856, whereby Russia agreed not
to fortify the Aaland Islands, created a special military status, conferring rights
on interested adjoining States although not parties to the Convention, has
been cited with express or implied approval in leading text-books.

? See below pp. 586-587.
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were no such rules, recourse could be had to general principles
of law recognised by civilised nations. If none of these three
categories furnished clear rules applicable to the matter, judicial
and arbitral decisions, and juristic opinion could be resorted
to, with more weight being given usually to decisions of Courts
than to expressions of opinion by jurists and text-book writers.
The weight to be given to a decision or determination of an
international institution would depend upon its nature and
content, and upon the provisions of the constituent instrument
of the organisation. There may also be duplication of applic-
ability, as for example when a Convention contains a provision
declaratory of customary international law, or when a general
principle of law recognised by civilised nations is at the same
time confirmatory of a treaty or customary rule.

It is to be observed that the enumeration in paragraph 1 of
Article 38 of the Court’s Statute makes no reference to such
principles as those of equity and justice, or to the processes of
legal reasoning to which a judge or practising lawyer is always
entitled to have recourse. When such principles or processes
are availed of, it may indeed be found that one category of
material *“ sources ”, for example a Convention, has actually
no application to the particular matter concerned, which is
governed by some category of a lower order, for example a
rule of custom.

Peremptory Principles or Norms of International Law; jus
cogens

Lastly, mention should be made of the concept of jus cogens,!
that is to say the body of peremptory principles or norms from
which no derogation is permitted, and which may therefore
operate to invalidate a treaty or agreement between States to
the extent of the inconsistency with any of such principles or
norms.? According to Article 53 of the Vienna Convention

1 See generally on the subject, E. Suy and Others, The Concept of Jus Cogens
in International Law (1967).

2 It may be, of course, that the treaty as a whole must be treated as void,
because of the inseverability of its content, or because the treaty’s operation is
dependent upon a condition precedent which offends against a norm of jus
cogens.
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on the Law of Treaties of May 22, 1969, it is an additional
characteristic of a norm of jus cogens that it *“ can be modified
only by a subsequent norm or general international law having
the same character 7, although in this article jus cogens is
defined merely “ for the purposes ™ of the Convention. There
is undoubtedly some analogy between jus cogens and the
principles of public policy which at common law render a
contract void if it offends against these, such as the principle
that parties cannot by agreement between themselves oust the
ordinary courts from their jurisdiction.! Assuming that this
analogy holds good, one must correspondingly bear in mind
some of the metaphors used by harassed common law judges
to describe the doctrine of public policy, such as ““ a very unruly
horse 7, ¢ treacherous ground”, and * slippery ground .2
Critics of the concept of jus cogens in international law have
also urged that it may be resorted to as a means of avoiding
onerous treaty obligations, or even to justify interference in
matters otherwise falling within the domestic jurisdiction of
States.

One major difficulty is related to the identification of norms
of jus cogens. First, should this function of identification be
performed solely by multilateral law-making Conventions,
or may a norm of jus cogens evolve through the same
process as in the case of customary rules of international
law? Article 64 of the Vienna Convention on the Law of
Treaties provides that  if a new peremptory norm of general
international law emerges, any existing treaty which is in con-
flict with that norm becomes void and terminates ’. The word
“ emerges ~ shows that it was contemplated that a norm of
Jjus cogens could be one of customary internationallaw. Second,
there is a lack of consensus as to what, at the present time, are
norms of jus cogens. Two such generally acceptable norms
seem to be the prohibition against the threat or use of force in
the terms laid down in Article 2 paragraph 4 of the United

1 See Lee v. Showmen’s Guild of Great Britain, [1952] 2 Q.B. 329, at p. 342.
2 For the various metaphors used, see Newcastle Diocese Trustees v. Ebbeck
(1961), A.L.R. 339, at pp. 350-351.
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Nations Charter, and the principle of pacta sunt servanda, as
defined in Article 26 of the Vienna Convention on the Law of
Treaties. Other suggested norms, for example the principle
of sovereign equality of States, and the principle of peaceful
settlement of disputes, while acceptable as propositions of law,
have not found general favour as being of the nature of jus
cogens.

A general provision as to jus cogens is contained in Article
53 (mentioned above) of the Vienna Convention on the Law
of Treaties;! this reads:—

“ A treaty is void if, at the time of its conclusion, it conflicts
with a peremptory norm of general international law. For
the purposes of the present Convention, a peremptory norm of
general international law is a norm accepted and recognised
by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modi-
fied only by a subsequent norm of general international law
having the same character.”

The article reflects the underlying notion in jus cogens that its
component norms are conditioned by the interests of the inter-
national community as whole. The drafting of the first
sentence is open to objection. If it means that the whole of a
treaty is void when a single provision offends against jus cogens,
this is an untenable proposition, for in many cases the provision
may be severable. The sentence would be more acceptable if
the word ‘ provision ** were added after the word * treaty ™.

It remains to say that the concept of jus cogens, if applicable
to treaties, must also render inoperative usages or practices
conflicting with peremptory norms.

1 As to its drafting history at the Vienna Conference, see R. D. Kearney and
R. E. Dalton, American Journal of International Law, Vol. 64 (1970), at pp. 535—
538.



CHAPTER 3
THE SUBJECTS OF INTERNATIONAL 'LAW

INTERNATIONAL law is primarily concerned with the rights,
duties, and interests of States. Normally the rules of conduct
that it prescribes are rules which States are to observe, and in
the same way treaties may impose obligations which the
signatory States alone agree to perform. But this does not
necessarily imply that no other entities or persons, whether
natural or legal, can come within the dominion or bounty of
international law.!

However, certain authorities assert that States are the only
subjects? with which international law is concerned. A natural
stumbling block for so wide a theory has always been the case
of slaves and pirates. As a result of general treaties,® certain
rights of protection, etc., have been bestowed on slaves by
the society of States. Also under customary rules of inter-
national law, individuals who commit the offence of piracy
Jjure gentium on the high seas are liable as enemies of mankind
to punishment by any apprehending State.* These two apparent
exceptions to the general rule have been reconciled by treating
slaves and pirates jure gentium as objects, and in no sense as
subjects of international law. Moreover it has been said by
the same authorities that on a proper analysis, it would be
found that the so-called rights or duties of slaves and pirates
jure gentium are technically those of States and States only.

1 See Oppenheim, International Law, Vol. I (8th Edition, 1955), pp. 19-22;
W. Paul Gormley, The Procedural Status of the Individual before International

and Supranational Tribunals (1966); Nergaard, The Position of the Individual
in International Law (1962).

3 The term *‘ subject of international law *’ is capable of meaning:—(a) an
incumbent of rights and duties under international law; (b) the holder of a
procedural privilege of prosecuting a claim before an international tribunal;
and (c) the possessor of interests for which provision is made by international
law. These three meanings are not always kept distinct in the literature on
the question whether individuals and non-State entities may be subjects of
international law.

3 See, e.g. Article 13 of the Geneva Convention on the High Seas of April 29,
1958, 1;zroviding that any slave taking refuge on board any ship, whatever its
flag, shall ipso facro be free. See also below at p. 284, n. 2, p. 363.

¢ See below, pp. 285-288.
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Thus, in the case of slaves, it is argued, the international
Conventions under which slaves enjoy protection really cast
duties on the States parties; without such duties on the States
to recognise and protect their interests, slaves would not possess
any rights at international law.

As against this theory that individuals are only incumbents
of rights and duties at international law insofar as they are
objects and not subjects, there is a theory which goes to the
limit in the opposite direction. This theory which is held by
the noted jurist Kelsen and his followers maintains that in the
ultimate analysis, individuals alone are the subjects of inter-
national law. A faint version of this theory had already
appeared in the following passage in Westlake!:—

“ The duties and rights of States are only the duties and rights

of the men who compose them .

Kelsen analyses the notion of a State, and affirms that it is
purely a technical legal concept serving to embrace the totality
of legal rules applying to a group of persons within a defined
territorial area; the State and the law may almost be described
as synonymous. The concept of the State is used to express
in technical language legal situations in which individuals alone
are bound to do certain acts or receive certain benefits in the
name of the collectivity of human beings to which they belong.2
For instance, when we say that Great Britain is responsible at
international law for some wrong committed against another
State by one of its officials or a member of its armed forces,
this is only a technical method of expressing the fact that the
British people as a whole, i.e.,, the individuals subject to
British law, are bound through the persons who constitute its
Government to give redress for the wrong imputed to Great
Britain as a State. The duties resting on a State at inter-
national law are thus ultimately duties binding on individuals.

In this respect, according to Kelsen, there is no real
distinction between State law and international law. Both
systems bind individuals, although international law- as a

! Collected Papers (1914), Vol. I, p. 78. To much the same effect is a
passage in Professor Scelle’s study in Lipsky (ed.), Law and Politics in the
World Community (1953), at p. 56.

1 See Kelsen, Hague Recueil (1926), Vol. 14. 231, at pp. 239 ef seq.
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matter of technique does so only mediately and through the
concept of the State.

From the purely theoretical standpoint, and in logic,
Kelsen’s views are undoubtedly correct. But as a matter
of practice, international lawyers and the statesmen they
advise, work on the realistic basis that their primary concern
is with the rights and duties of States. It is true that from
time to time treaties do provide that individuals may have
rights, a remarkable recent illustration being the 1965 Con-
vention on the Settlement of Investment Disputes between
States and Nationals of other States, enabling private foreign
investors to have access to international machinery for the
settlement of their disputes with investment-receiving States.!
But otherwise it will generally be found that treaty provisions
are couched in the form of rules of conduct binding upon, or
conferring rights on States. This is also consistent with the
long-standing British practice of treaty negotiation. The
Crown when negotiating treaties does not do so as trustee or
agent for private citizens. As Lord Atkin said in an important
judgment?:— |

“ When the Crown is negotiating with another soverelgn a
treaty, it is inconsistent with its sovereign position that it
should be acting as agent for the nationals of the sovereign

State, unless indeed the Crown chooses expressly to declare
that it is acting as agent ”’

At the same time, it serves no purpose to gloss over the
exceptions to the general working rule. There are cases where
international law binds individuals immediately and not merely
mediately in Kelsen’s sense. It is a pure play on words to
say that slaves and pirates jure gentium are not subjects, but
objects of international law. For example, the rule of inter-
national law by which States are authorised to attack, seize, and
punish pirates jure gentium, is a rule * imposing a legal duty
directly upon individuals and establishing individual respon-

! Note also that Article 7 of the Geneva Prisoners of War Convention of
1949 prov1des that prisoners of war may in no circumstances renounce “ the
rights ** secured to them by the Convention.

3 Civilian War Claimants Association, Ltd. v. R.,[1932] A.C. 14, at pp. 26-27.
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sibility .1 It would be straining the facts to interpret the rule
as casting a duty not on individuals but on States, for no State
is bound to punish pirates if it chooses to abstain from doing so,
while the power to apprehend pirates is scarcely a right in its
proper connotation.

It is maintained by the protagonists of the traditional theory
that, in any event, such alleged exceptional cases are only in
fact apparent exceptions, for in essence the liability to punish-
ment of pirates jure gentium and the right of slaves to their
freedom derives from municipal law, and not from international
law. They claim that generally no rule of international law
can operate directly or indirectly upon individuals without
some municipal legislative implementation of the rule.? How-
ever, as to pirates jure gentium Kelsen cogently says3:—

“ The fact that the specification of the punishment is left to
national law, and the trial of the pirate to national Courts,
does not deprive the delict and the sanction of their inter-
national character ”.

That is a consideration applicable to all the exceptional cases.

Irrespective of municipal legislative implementation of the
rules therein contained, there is no question that, however
exceptionally, many modern treaties do bestow rights or impose
duties upon individuals. It was authoritatively decided by the
Permanent Court of International Justice in the Danzig Railway
Officials’ Case that if by a particular treaty the parties intended
to confer rights on individuals, then these rights should receive
recognition and effect at international law, that is to say
from an international Court.¢ In that case, Poland contended
that the agreement between herself and Danzig fixing the
conditions of employment of Danzig railway officials, whom
she had taken over, conferred no right of action on these
officials. She maintained that the agreement being an inter-
national treaty, and not having been incorporated into Polish
law, created rights and obligations only between the con-

1 Kelsen, Peace Through Law (1944), at p. 76.

2 See, generally, as to this question, below, pp. 82-96.

3 Kelsen, ibid., 76.

4 See Advisory Opinion on the Jurisdiction of the Courts of Danzig, Pub.
P.C.1.J. (1928), Series B, No. 15.
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tracting parties, and that failure to carry out such obligations
would involve her in responsibility only to Danzig and not to
private individuals. While the Permanent Court was ready
to admit this as a general rule, it declared that in the particular
case the intention of the parties was to create rights enforceable
by private citizens, and therefore the Danzig officials had their
cause of action against the Polish administration as under the
agreement. It may well be said that insofar as it purports to
confer rights upon individuals, the Geneva Prisoners of War
Convention of 1949 is such a treaty, within the meaning of the
Permanent Court’s decision.

This controversy as to whether international law binds
individuals is by no means of theoretical significance only.
Towards the end of the Second World War when the Allies
were concerting measures to prosecute war criminals, there was
some hesitation whether international law could indeed reach
out to punish Heads of State, Ministers, and high military and
administrative functionaries responsible for initiating the war
and authorising the perpetration of atrocities. In the event,
the theoretical objections to such a course were disregarded,
and pursuant to agreements to this effect which were without
precedent in international law,! international trial tribunals
were set up at Nuremberg and Tokyo. Among the offences
for which charges were laid were crimes against peace (for
example, beginning a war of aggression or in violation of
treaties), crimes against humanity (for example, murder or
persecution of racial or religious groups), crimes under the
laws of war, and the conspiracy to commit these crimes. The
judgment of the Nuremberg International Tribunal in 1946
(followed later by the judgment in 1948 of the Tokyo Inter-
national Tribunal) establishing the guilt of certain of the
defendants in respect of these charges, and affirming their

1The Agreement for setting up the Nuremberg Tribunal, dated August 8,
1945, between Great Britain, the United States, France, and Russua provided
in Article 7 of the Charter annexed thereto that:—

“, . . The official position of the defendants, whether as Heads of

State or responsible officials in Government Departments, shall not be

considered as freeing them from responsibility or mitigating punishment .

Cf. the Charter of January 19, 1946, concerning the constitution of the
Tokyo Tribunal.
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individual responsibility under international law, is of historic
significance. The principles of international law recognised
in the Agreement or Charter setting up the Tribunal of August
8, 1945,! and in the Tribunal’s Judgment were subsequently
formulated by the International Law Commission of the United
Nations as a Draft Code on Offences against the Peace and
Security of Mankind (see Report concerning the work of its
second session presented to the General Assembly in 1950).
In these principles, as formulated, the references are to “‘ per-
sons > as being guilty of crimes against the peace and security
of mankind. In the light of these principles, too, one point
has been clarified, namely that international law can reach
over and beyond traditional technicalities, and prevent guilty
individuals sheltering behind the abstract concept of the State.?
According to the Nuremberg Tribunal3:—
 Crimes against international law are committed by men,
not by abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international law be
enforced ”’.

This trend of international law towards attaching direct
responsibility to individuals was reaffirmed in the Genocide
Convention adopted by the United Nations General Assembly
on December 9, 1948, which is somewhat in advance of the

1Some writers questioned the validity and propriety of the Tribunal,
as well as the legality of conferring upon it, by Agreement of the Four Powers
(i.e., Great Britain, the United States, France, and Russia), jurisdiction to
deal with certain offences against the law of nations, formulated for the first
time in such Agreement, e.g., crimes against the peace, and crimes against
humanity. Cf. Kelsen, International Law Quarterly (1947), Vol. 1, pp. 153 et seq.

2 The Nuremberg Tribunal rejected the argument urged on behalf of the
defendants that they were being prosecuted for international crimes under
rules of law ex post facto inasmuch as prior to 1939-1940, such crimes as
crimes against the peace had not been defined or made punishable under
existing international law. It pointed out that the defendants must have
known that their actions were illegal and wrong, and in defiance of inter-
national law (see Official Record of Trials, Vol. I, Official Documents, at p. 219).
This ruling has been widely criticised; for typical criticism and discussion,
see Finch, American Journal of International Law (1947), Vol. 41, at pp. 33
et seq.
3 See Official Record, Vol. 1, Official Documents, at p. 223. The Tribunal
also pointed out that it had long been recognised that ** international law
imposes duties and liabilities upon individuals as well as upon States ™.
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Nuremberg principles.! Under the Convention, the States
Parties agreed that genocide (i.e., acts committed with intent
to destroy in whole or in part national, ethnical, racial, or
religious groups) and the conspiracy or incitement to commit
genocide, attempts, and complicity therein, should be punish-
able on trial by national courts or by an international criminal
tribunal. Article IV of the Convention emphasised the aspect
of individual responsibility by providing that persons com-
mitting the Acts should be punished ‘ whether they are
constitutionally responsible rulers, public officials or private
individuals ”.

These developments lay in the direction of imposing duties
on individuals under international law.

But parallel thereto, there has been also a movement for
conferring rights on individuals, even as against States of which
such individuals are nationals or citizens. This is implicit in
the Nuremberg judgment of 1946, inasmuch as it recognises
that the victims of crimes against humanity committed even
by their own Governments, are entitled to the protection of
international criminal law. So also does the Genocide Con-
vention of 1948 purport to protect the very right of human
groups to exist as groups. In this connection reference must
be made to the movement to protect human rights and funda-
mental freedoms sponsored by the United Nations under the
powers given in Article 1 and other provisions of the United
Nations Charter, a subject which is discussed in a later Chapter.?
In Europe the human rights movement has been advanced as a
result of the European Convention for the Protection of Human
Rights and Fundamental Freedoms signed at Rome on Novem-
ber 4, 1950.8 Under the Convention, there were established
a European Commission of Human Rights with administrative
power to investigate and report on violations of human rights,
and a European Court of Human Rights, which commenced

1 Note that in respect of the crimes against humanity as charged before the
Nuremberg Tribunal, the Tribunal limited its jurisdiction over these to such as
were committed in connection with or in execution of crimes against peace,
Or war crimes proper.

2 See below, pp. 357-364.

3 See below, pp. 359-362.
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to function in 1959, and in several cases already,! both the
Commission and the Court have inquired into a violation of
human rights alleged by an individual against his own Govern-
ment. :

In regard to individuals in general, it should be noted that
there is a widely recognised rule of international practice that
before an international tribunal, the rights of, or the obligations
binding individuals at international law, are respectively
enforceable at the instance of or against those States only
whose nationality such individuals possess.2 In other words
an individual cannot generally assert his own rights against a
State before an international tribunal or be answerable to a
State in the same jurisdiction for failing in his obligations, but
only through the State of which he is a national.

The European Court of Human Rights does not represent an
exception to the rule, as the parties to the European Conven-
tion for the Protection of Human Rights and Fundamental
Freedoms, and the European Commission of Human Rights
have alone the right to bring a case before the court. Indivi-
duals cannot of their own motion invoke the Court’s jurisdiction.

Certain points require emphasis in this connection. In the
first place, the rule precluding an individual from approaching
an international tribunal is one of a general nature only, and
already certain exceptions to it have appeared. Thus, by treaties
concluded after the First World War (see Articles 297 and 304
of the Treaty of Versailles, 1919, and the Polish-German
Convention of May 15, 1922, relating to Upper Silesia3)
individual claimants were allowed access to the various Mixed
Arbitral Tribunals set up pursuant to the provisions of these
instruments, although as it turned out Governments intervened
in some of the more important cases in support of their nationals.

1 See pp. 360 et seq., post.

% See per Judge Hackworth in I.C.J. Reports, 1949, at pp. 202 et seq. Note
also Article 34 of the Statute of the International Court of Justice, providing
that * only States may be parties in cases before the Court .

3 Under this Convention, the independent procedural capacity of individuals
as claimants before an international tribunal was recognised even as against
the State of which they were nationals; see Steiner and Gross v. Polish State
(1928), Annual Digest of Public International Law Cases, 1927-1928, Case
No. 188.

S.lL.—4



70 Part 1.—International Law in General

Again, under the Treaty creating the European Coal and Steel
Community of April 18, 1951, under the Treaty establishing the
European Economic Community (Common Market) of March
25, 1957, and under the Treaty establishing the European
Atomic Energy Community (EURATOM) of March 25, 1957,
individuals, private enterprises, and corporate entities have been
given certain rights of direct appeal to the Court of Justice of
the Communities against decisions of organs of the Com-
munities. Mention may also be made of the right of United
Nations Officials to take proceedings before the United Nations
Administrative Tribunal for alleged non-observance of their
contracts of employment or the terms of their appointment.
Moreover, the opinion of many international lawyers is that,
in certain limited cases, access by individuals or corporations
to international tribunals is necessary and should be allowed,
and it may be expected that in the future changes in this
direction will come about.! Second, the fact that individuals
have such procedural incapacities before international tribunals
is not necessarily inconsistent with their status as subjects of
international law. There are similar instances of persons with
procedural incapacities before municipal Courts (for example,
infants, who under English law can only bring an action by a
next friend or defend it by a guardian ad litem), who are never-
theless regarded as subjects of municipal law. Third, the
International Court of Justice has held? that an international
institution, as distinct from a State, is entitled to espouse the
claim of one of its officials against a State for damage or injury
suffered, thus recognising that, at all events, this function of
protection does not belong exclusively to States.

International practice has in recent years extended the range
of subjects far beyond that of States only:—

(a) International institutions and organs, such as the United
Nations and the International Labour Organisation (ILO)

1 An early precedent also is that of the Central American Court of Justice
(1908-1918), which did have jurisdiction to deal with disputes between States
and private individuals, although no significant conclusions can be drawn
from its meagre record of activity over a period of ten years.

* See Advisory Opinion on Reparation for Injuries Suffered in the Service
of the United Nations, 1.C.J. Reports, 1949, pp. 182 et seq.
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were established under international Conventions containing
constitutional provisions regulating their duties and functions,
for example, the United Nations Charter, 1945, and the Con-
stitution of the International Labour Organisation.

In its Advisory Opinion just mentioned the International
Court of Justice expressly held, in terms which are applic-
able to other international organisations, that the United
Nations is, under international law, an international person.
According to the Court!:—

‘“ That is not the same thing as saying that it is a State, which
it certainly is not, or that its legal personality and rights and
duties are the same as those of a State. . . . What it does mean
is that it is a subject of international law and capable of possessing
international rights and duties, and that it has capacity to
maintain its rights by bringing international claims .

Moreover within the United Nations and the International
Labour Organisation, for example, are other organs, and even
individuals,? whose activities are regulated by rules set out in
these constitutional intruments.

Even regional international organisations and Communities
(e.g., the European Economic Community) may by the terms of
their constituent instruments be endowed with international
personality, as, for example, the North Atlantic Treaty Organi-
sation (NATO), which possesses ‘* juridical personality >’ under
Article 4 of the Agreement of September 20, 1951 on the Status
of the North Atlantic Treaty Organisation, National Represen-
tatives, and International Staff.

It should be mentioned, however, that some positivist writers
oppose the attribution of international personality to inter-
national institutions, and maintain what is known as a theory
of “common organs”. Under this theory international
organisations are regarded as domestic institutions common to
the participating States, and whose activities are in essence the
activities of these States, and not as true international agencies.

1 See Advisory Opinion, op. cit., at p. 179.
3 E.g., the Secretary-General of the United Nations. See generally, Schwebel,
(T;ltgesgfcretary-Generd of the United Nations: His Political Powers and Practice
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It is difficult to reconcile such a conception of the status of
international institutions with all the facts, and in the South
West Africa Cases, 2nd Phase (1966),* the International Court
of Justice, dealing with the League of Nations, ruled that
individual member States had, with reference to mandates, no
separate, self-contained right they could assert before a Court,
over and above the League’s collective, institutional activity.

(b) Several * law-making” Conventions have been con-
cluded in regard to matters of international criminal law,
for example, the Geneva Conventions dealing with the Sup-
pression of Counterfeiting Currency (1929), and with the
Suppression of the International Drug Traffic (1936), the
Single Narcotic Drugs Convention adopted at New York in
1961, the Tokyo Convention on Offences and Other Acts
Committed on board Aircraft (1963), and the Hague Con-
vention for the Suppression of the Unlawful Seizure of Aircraft
(1970). Under these Conventions, States have concerted or
may concert their action for the punishment of certain inter-
national offences or crimes in which individuals alone were
concerned. Thereby, delinquents such as international drug
traffickers and counterfeiters, and persons ‘ hijacking” an
aircraft, have become subjects of conventional rules of inter-
national criminal law in much the same way as pirates jure
gentium under customary rules.

(¢) Under treaties concerning national minorities, individuals,
as already mentioned, were given the right of securing redress
by application to an international Court (see, for example,
Articles 297 and 304 of the Treaty of Versailles, 1919).

(d) Subdivisions of States,? dependencies, protectorates, and
territories were brought within the scope of several “law-
making ” Conventions, in order better to secure the working
of the provisions of these Conventions which required applica-
tion by all administrative units throughout the world, whether

11.C.J. Reports, 1966, 6, at pp. 29, 63.

2 Under the Convention of March 18, 1965, on the Settlement of Investment
Disputes between States and Nationals of other States, a constituent sub-
division of a State party (e.g. a province or State of a Federation) may, with
the approval of that State, go to arbitration or conciliation with an investor
of another State party (see article 8).
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States, colonies, protectorates, or territories. An appropriate
example is the provision in Article 8 of the Constitution of the
World Health Organisation of 1946 that territories or groups
of territories * not responsible for the conduct of their inter-
national relations ” may be admitted as Associate Members of
that Organisation.

(e) Insurgents as a group may be granted belligerent rights
in a contest with the legitimate Government, although not in
any sense organised as a State.!

A further significant point, often lost sight of, is the fact
that international law is not solely concerned with advancing
the political interests of States, but to a large extent also with
the interests and needs of individuals and non-State entities.
So it is that a primary aim of many notable ‘“law-making ”’
Conventions of the past seventy years, including such instru-
ments as the Geneva Prisoners of War Convention of 1949 and
the Geneva Convention of 1949 for the Protection of Civilian
Persons in Time of War, and the large number of Conventions
adopted by the Conferences of the International Labour
Organisation, has been the welfare and health of the individual.
Moreover, a number of international organisations are speci-
fically devoted to advancing and ensuring respect for the rights
and interests of individuals, in effect taking over, to some
extent, internationally, the functions of diplomatic protection
formerly performed by States. It would not therefore be a very
revolutionary step if one further step were to be taken, and inter-
national law were to confer rights on individuals directly and ex
proprio vigore without necessarily operating for this purpose

! Another instance is the status of the Holy See as a subject of international
law from 1871 to 1929, before the Lateran Treaties; as to which see Kunz,
‘“The Status of the Holy See in International Law >, American Journal of
International Law (1952), Vol. 46, pp. 308-314. For the special case of
Governments in exile, as during the Second World War, see F. E. Oppenheim,
“ Governments and Authorities in Exile ’, American Journal of International
Law (1942), Vol. 36, pp. 568 et seq. Note also the decision of the Rome
Tribunal that the Sovereign Order of Malta is a subject of international law;
see Cartolari v. Sovereign Order of Malta, Annali di Diritto Internazionale
(1951), Vol. IX, p. 153. A further case of a non-State entity, which is possibly
a subject of international law, is that of the International Committee of the
Red Cross (ICRC); see Kunz, American Journal of International Law (1959),
Vol. 53 at no. 132,
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through the medium and under the cover of the State. So far, it
is only in exceptional cases that such an advance has been
made.

Then, as a final point, there is the fact that a considerable
weight of contemporary opinion, represented particularly by
the newly emerged States, favours the view that peoples as such
have certain inalienable rights under international law, among
which are the right to self-determination, the right freely to
choose their political, economic and social systems, and the
right to dispose of the natural wealth and resources of the
territory occupied by them. Obviously this conception of the
inalienable rights of peoples as such conflicts with the traditional
doctrine that States are the exclusive subjects of international
law. These rights of peoples as such were recognised in the
Declaration on Principles of International Law Concerning
Friendly Relations and Co-operation Among States in Accord-
ance with the United Nations Charter, adopted by the General
Assembly in 1970, where the Declaration elaborates in detail
the principle of equal rights and self-determination of peoples.
In its Advisory Opinion of June 21, 1971, on the Legal Con-
sequences for States of the Continued Presence of South Africa
in South West Africa (Namibia), the International Court of
Justice treated the people of the Mandated Territory of South
West Africa as having, in effect, rights at international law,
including a right of progress towards independence, which had
been violated by South Africa’s failure as Mandatory Power
to comply with its obligations to submit to the supervision of
United Nations organs (see I.C.J. Reports, 1971, 16, at p. 56,
where the Court referred to the people of the Territory as a
¢ jural entity ” and as an ‘‘ injured entity ).

To sum up, it may be said :—(a) That under modern practice,
the number of exceptional instances of individuals or non-State
entities enjoying rights or becoming subject to duties directly
under international law, has grown. (b) That the doctrinaire
rigidity of the procedural convention precluding an individual
from prosecuting a claim under international law except
through the State of which he is a national, has been to some
extent tempered. (¢) That the interests of individuals, their
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fundamental rights and freedoms, etc., have become a primary
concern of international law.

These and other developments of recent years! appear to
show that the theory that States are the exclusive subjects of
international law cannot be accepted today as accurate in all
respects, although it may be a good working generalisation
for the practical international lawyer. The use of the State
as a medium and screen for the application of international
law cannot now do justice to all the far-reaching aims of the
modern system.

Yet it is as wrong to minimise this traditional theory as
artificiaily to explain away the developments that have subjected
the theory to such strain. The bulk of international law
consists of rules which bind States, and it is only in the minority
of cases, although it is a substantial minority, that lawyers have
to concern themselves with individuals and non-State entities
as subjects of international law.

1 One interesting development was the conclusion in February and Novem-
ber, 1965 of educational and cultural agreements between France and the
Canadian province of Quebec, with provision for a supervisory France-
Quebec Co-operation Commission. True, this was with the concurrence of
the Canadian Government, but in the result a component of a Federation was
brought within the range of international law. See Fitzgerald, American
Journal of International Law, Vol. 60 (1966), pp. 529-531. A later develop-
ment was the conclusion in September, 1969, of a Quebec-Louisiana Cultural
Co-operation Agreement, i.e., between subdivisions of different Federations.
As to the extent to which the Soviet Union Republics are subjects of inter-
national law, see Soviet Year Book of International Law, 1963, pp. 105 et seq.



CHAPTER 4

THE RELATION BETWEEN INTERNATIONAL LAW
AND STATE LAW

1.—GENERAL

NOTHING is more essential to a proper grasp of the subject
of international law than a clear understanding of its relation
to State law. A thorough acquaintance with this topic is of
the utmost practical importance. Particularly is it of value in
clarifying the law of treaties—perhaps the most important
branch of international law, and one which impinges so
frequently on the domain of State iaw.

Although this book aims only at stating the fundamentals
of modern international law, it is desirable to give more than
a merely elementary account of the relation between inter-
national law and State law. For this purpose, it is necessary
to include some treatment of the theoretical aspects before
dealing briefly with the practice observed by States at the
present time. The importance of such theoretical analysis
cannot be overrated, for numerous are the questions which
come for opinion before an international lawyer, involving a
nice consideration of the limits between international law and
State law. Apart from the aspect of theory, there is the
important practical problem of more immediate concern to
municipal Courts, namely, to what extent may such Courts
give effect within the municipal sphere to rules of international
law, both where such rules are, and where they are not in
conflict with municipal law. It is this problem which requires
a consideration of the practice of States. Besides, in the
international sphere, international tribunals may be called
upon to determine the precise status and effect of a rule of
municipal law, which is relied upon by one party to a case.



Chap. 4.—International and State Law 77

2.—THEORIES AS TO THE RELATION BETWEEN INTERNATIONAL
LAwW AND STATE LAaw!

The two principal theories are known as monism and dualism.
According to monism, international law and State law are
concomitant aspects of the one system—Ilaw in general;
according to dualism, they represent two entirely distinct
legal systems, international law having an intrinsically different
character from that of State law. Because a large number of
domestic legal systems are involved, the dualist theory is
sometimes known as the “ pluralistic ” theory, but it is believed
that the term ““ dualism ” is more exact and less confusing.

Dualism

Probably it is true to say that it would not have occurred to
the earliest writers on international law (for example, Suarez)
to doubt that a monistic construction of the two legal systems
was alone correct, believing as they did that natural law
conditioned the law of nations and the very existence of States.
But in the nineteenth and twentieth centuries, partly as a result
of philosophic doctrines (for example, of Hegel) emphasising
the sovereignty of the State-will, and partly as a result of the
rise in modern States of legislatures with complete internal
legal sovereignty, there developed a strong trend towards the
dualist view.

The chief exponents of dualism have been the modern
positivist writers, Triepel? and Anzilotti.®> For the positivists,
with their consensual conception of international law, it was
natural to regard State law as a distinct system. Thus, accord-
ing to Triepel, there were two fundamental differences between
the two systems:—(a) The subjects of State law are individuals,
while the subjects of international law are States solely and
exclusively. (b) Their juridical origins are different; the
source of State law is the will of the State itself, the source of
international law is the common will (Gemeinwille) of States.

! See generally on the subject, Kelsen, Principles of International Law
(2nd edn., 1966), revised and edited by R. W. Tucker, pp. 553-588.

2 See his Vilkerrecht und Landesrecht (1899).

3 See his Corso di Diritto Internazionale, Vol. I (3rd edition, 1928), pp. 43
et seq. See also above, pp. 25-26.
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As to point (a), we have already shown in Chapter 3 above
that it is far from correct, and that international law binds
individuals and entities other than States. As to (b), the
statement is somehow misleading; it begs the question to say
that the alleged Gemeinwille is a source of international law,
because the really important question is under what circum-
stances an expression of the Gemeinwille can become decisive.
The natural inference is that over and above the Gemeinwille
there are fundamental principles of international law, superior
to it and indeed regulating its exercise or expression.

Anzilotti adopted a different approach; he distinguished
international law and State law according to the fundamental
principles by which each system is conditioned. In his view,
State law is conditioned by the fundamental principle or norm
that State legislation is to be obeyed, while international law
is conditioned by the principle pacta sunt servanda, i.e., agree-
ments between States are to be respected. Thus the two systems
are entirely scparate, and Anzilotti maintained further that they
are so distinct that no conflicts between them are possible; there
may be references (renvois) from one to the other, but nothing
more. As to Anzilotti’s theory, it is enough to say that for
reasons already given,! it is incorrect to regard pacta sunt
servanda as the underlying norm of international law; it is a
partial illustration of a much wider principle lying at the root
of international law.

Apart from the positivist writers, the theory of dualism has
received support from certain non-positivist writers and jurists,
and implicitly too from a number of Judges of municipal
Courts.2 The reasoning of this class of dualists differs from
that of the positivist writers, since they look primarily to the
empirical differences in the formal sources of the two systems,
namely, that on the one hand, international law consists for
the most part of customary and treaty rules, whereas municipal
law, on the other hand, consists mainly of judge-made law and
of Statutes passed by municipal legislatures.

1 See above, pp. 25-28.
3 See, e.g., the passage in Commercial and Estates Co. of Egypt v. Board of
Trade [1925] 1 K.B. 271, at 295.
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Monism

Modern writers who favour the monistic construction
endeavour for the most part to found their views upon a
strictly scientific analysis of the internal structure of legal
systems as such. _

By contrast with the writers adopting dualism, such followers
of monism regard all law as a single unity composed of binding
legal rules, whether those rules are obligatory on States, on
individuals, or on entities other than States. In their view,
the science of law is a unified field of knowledge, and the
decisive point is therefore whether or not international law is
true law. Once it be accepted as a hypothesis that international
law is a system of rules of a truly legal character, it is impossible
according to Kelsen! and other monist writers to deny that
the two systems constitute part of that unity corresponding to
the unity of legal science. Thus any construction other than
monism, and in particular dualism, is bound to amount to a
denial of the true legal character of international law. There
cannot in the view of the monist writers be any escape from
the position that the two systems, because they are both
systems of legal rules, are interrelated parts of the one legal
structure.

There are, however, other writers who favour monism for
less abstract reasons, and who maintain, as a matter purely
of practical appraisal, that international law and State law
are both part of a universal body of legal rules binding all
human beings collectively or singly. In other words, it is the
individual who really lies at the root of the unity of all law.

Question of Primacy

Where does primacy reside, in international law or in State
law? It is apparent from the attachment of dualistic theory
to the sovereignty of the State-will that it ascribes primacy
to State law.

! Kelsen’s monistic theory is founded on a philosophic approach towards
knowledge in general. According to Kelsen, the unity of the science of law
is a necessary deduction from human cognition and its unity.
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On this point, the protagonists of monism are somewhat
divided. Kelsen’s answer, for instance, is to make a structural
analysis of international law and State law. Here he applies
his well-known * hierarchical >’ doctrine according to which
legal rules are conditioned by other rules or principles from
which they derive their validity and binding force; thus the
rule laid down in regulations or statutory orders is conditioned
by the superior rule laid down in a Statute, and it in its turn
by the rule laid down in the Constitution, and so on.

*“ Law has the peculiarity of governing its own creation; a
rule of law determines how another rule will be laid down; in
this sense the latter depends on the former; it is this bond of
dependence which links together the different elements of the
legal order, which constitutes its principle of unity .

From principle to principle, and from rule to rule, legal
analysis eventually reaches one supreme fundamental norm!
which is the source and foundation of all law. Beyond this
fundamental postulate, one which may be taken as conditioning
both the validity and content of norms of lower degree in the
hierarchy, the analytical jurist cannot venture, as the ultimate
origins of law are determined by non-legal considerations.

Peculiarly enough, Kelsen takes the view that this funda-
mental postulate may belong either to international law or
to State law. According to him, the thesis of the primacy
of State law is perfectly legitimate, and he adopts this attitude
for the reason that in his opinion the choice between either
system cannot be decided, as in the natural sciences, in a
strictly scientific way. In his own words?:—

“ It cannot be asserted, as in the natural sciences, that the
preferable hypothesis is the one which embraces the greatest
number of given facts. For, here, we are not dealing with
materials, with perceptible realities, but with rules of law—
data uncertain by their very nature ”.

It has been objected against Kelsen’s view of such an option

! As to which, see Kelsen, Principles of International Law, op. cit.,
pp. 557-559, and his Reine Rechtslehre (1960), pp. 9 et seq., and 80 et seq.

2 Kelsen in Hague Recueil (1926), Vol. 14, pp. 313-4. Kelsen reaffirmed
his position on this point in The Principles of International Law (1952) at
pp. 446-447, and as recently as 1958, in Makarov Festgabe. Abhandlungen
zum Vg‘lzkserﬁght (1958), at pp. 234-248. Cf. also his Reine Rechtslehre (1960)
at pp. -343.
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between international law and State law that his attitude is
rooted in too sceptical a philosophic approach,! and that there
are also fundamental difficulties which this view fails to resolve.
For instance, there is the point that if international law were
not the higher legal order, primacy would have to be attributed
to over one hundred and more different and separate systems of
State law, which would virtually amount to an affirmation of
international anarchy. Moreover, the thesis of the ultimate
primacy of State law breaks down in two crucial cases:—
(@) If international law drew its validity only from a State
Constitution, it would necessarily cease to be in force once the
Constitution on which its authority rested, disappeared. But
nothing is more certain than that the valid operation of inter-
national law is independent of change or abolition of Con-
stitutions, or of revolutions. This was so declared by the
London Conference of 1831 which decided that Belgium should
be an independent and neutralised State. The Conference
expressly upheld the fundamental principle that * treaties do
not lose their force despite internal constitutional changes ”.
(b) The entry of new States into the international Society.
It is well established that international law binds the new
State without its consent, and such consent if expressed is
merely declaratory of the true legal position.?2 Besides, there
is a duty on every State to bring not only its laws, but also its
Constitution, into harmony with international law.

It may be argued in favour of State primacy that States
have the very widest liberties and exercise almost complete
sovereignty. The answer to this argument is that State
sovereignty represents no more than the competence, however
wide, which States enjoy within the limits of international law.
Here the analogy of a Federal State is useful. The individual
member States of a Federation may enjoy a very wide measure
of independence, but legal primacy none the less resides in
the Federal Constitution.

This analogy of Federal States is important for one further

1See Kunz, Transactions of the Grotius Society (1924), Vol. 10, pp. 115
et seq. .
2 See also above, pp. 27-28.
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reason. Accepting the view that primacy belongs to inter-
pational law, the question arises:—does this reside in inter-
national law as a whole, or only in a particular group of its
rules and principles? The latter is the better view, and on the
analogy of Federal Constitutions we are entitled to deduce that
there is in a sense an international constitutional law which
conditions both State law, and the remaining body of inter-
national law much in the same way as a constitutional instru-
ment in a Federal State conditions both provincial law and the
law under Federal Statutes and regulations made pursuant to
the constitutional powers.

‘¢ Transformation *>> and “‘Specific Adoption >* Theories

The above discussion would be incomplete without briefly
referring to certain theories concerning the application of
international law within the municipal sphere.

On the one hand, the positivists have put forward the view
that the rules of international law cannot directly and ex proprio
vigore be applied within the municipal sphere by State Courts
or otherwise; in order to be so applied such rules must undergo
a process of specific adoption by, or specific incorporation into,
municipal law. Since, according to positivist theory, inter-
national law and State law constitute two strictly separate and
structurally different systems, the former cannot impinge upon
State law unless the latter, a logically complete system, allows
its constitutional machinery to be used for that purpose. In
the case of treaty rules, it is claimed that there must be a
transformation of the treaty, and this transformation of the
treaty into State law,! which is not merely a formal but a
substantive requirement, - alone validates the extension to
individuals of the rules laid down in treaties.

These theories rest on the supposed consensual character of
international law as contrasted with the non-consensual nature
of State law. In particular, the transformation theory is based
on an alleged difference between treaties on the one hand, and
State laws or regulations on the other; according to the theory,

1 E.g., by legislation approving the treaty, or implementing its provisions.
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there is a difference between treaties which are of the nature
of promises, and municipal Statutes which are of the nature
of commands. It follows from this basic difference that a
transformation from one type to the other is formally and
substantively indispensable. Critics of the transformation
theory have objected that this point is somewhat artificial.
They maintain that if due regard be paid to the real function
of provisions in treaties or in Statutes it will be seen that the
one no more “ promises ”’ than the other *“ commands . The
real object of treaties and of Statutes—indeed their common
ground—is to stipulate that certain situations of fact will
involve certain determinate legal consequences. The distinc-
tion between promise and command is relevant to form and
procedure but not to the true legal character of these instru-
ments. It is therefore incorrect to consider that the trans-
formation from one to the other is materially essential.

In answer to the transformation theory, the critics have put
forward a theory of their own—the delegation theory. Accord-
ing to this theory there is delegated to each State Constitution by
constitutional rules of international law, the right to determine
when the provisions of a treaty or Convention are to come
into force and the manner in which they are to be embodied
in State law. The procedure and methods to be adopted for
this purpose by the State are a continuation of the process
begun with the conclusion of the treaty or Convention. There
is no transformation, there is no fresh creation of rules or
municipal law, but merely a prolongation of one single act of
creation. The constitutional requirements of State law are
thus merely part of a unitary mechanism for the creation of law.

Whatever be the ultimate merits of this theoretical con-
troversy over the alleged necessity for a transformation or
specific adoption of international law by municipal law, the
actual practice' of States concerning the application of inter-
national law within the municipal sphere must remain of
critical importance. It is therefore proposed to pass to a
consideration of such State practice, and then to derive there-
from any necessary conclusions relative to the matter.
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3.— STATE PRACTICE AS TO OPERATION OF INTERNATIONAL
LAW WITHIN MUNICIPAL SPHERE

The object of the present discussion is to ascertain in what
manner and to what extent municipal Courts do apply a rule
of international law. How far do they give effect to it auto-
matically, and how far is some specific municipal measure
of statutory or judicial incorporation required before that rule
can be recognised as binding within the municipal sphere?
A further question is, how far a rule of international law will
be applied by a municipal Court if it actually conflicts with a
rule of municipal law judge-made or statutory rule. The answers
to these questions will be found to require distinctions to be
made, on the one hand, between customary and treaty rules
of international law; and on the other between statutory and
judge-made municipal law.

British Practice

British practice draws a distinction between:—(i) customary
rules of international law; (ii) rules laid down by treaties.

(1).—The rule as to customary international law according
to the current of modern judicial authority is that customary
rules of international law are deemed to be part of the law of
the land, and will be applied as such by British municipal
Courts, subject to two important qualifications:—

(a) That such rules are not inconsistent with British Statutes,!
whether the Statute be earlier or later in date than the particular
customary rule concerned.

(b) That once the scope of such customary rules has been
determined by British Courts of final authority, all British
Courts are thereafter bound by that determination, even
though a divergent customary rule of international law later
develops.?

2 See Mortensen v. Peters (1906), decision of the High Court of Justiciary of
Scotland, 8 F. (Ct. of Sess.) 93, and Polites v. The Commonwealth (1945),
decision of the High Court of Australia, 70 C.L.R. 60.

2 See Chung Chi Cheung v. R., [1939] A.C. 160, at p. 168, noting, however,
The Berlin, [1914] P. 265, at p. 272.
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These qualifications must be respected by British municipal
Courts, notwithstanding that the result may be to override a
rule of international law; the breach of such a rule is not a
matter for the Courts, but concerns the Executive in the
domain of its relations with foreign Powers.!

The rule as stated above is somewhat narrower than that
which was formerly applicable. In the eighteenth century, by
a doctrine known sometimes as the * Blackstonian ** doctrine
(because so affirmed by Blackstone) but more generally as the
‘ incorporation ” doctrine, customary international law was
deemed automatically to be part of the common law and the
two above-mentioned qualifications were not expressly formu-
lated.? Thus Blackstone’s statement of the doctrine was in
these terms®:—

“The law of nations, wherever any question arises which
is properly the object of its jurisdiction is here adopted in its
full extent by the common law, and it is held to be a part of
the law of the land >,

This doctrine was favoured not only by Blackstone but also by
Lord Mansfield and other Judges in the eighteenth century.4

During the nineteenth century it was reaffirmed in a succes-
sion of decisions by distinguished common law and equity
Judges; in Dolder v. Huntingfield (1805) by Lord Eldon,® in
Wolff v. Oxholm (1817) by Lord Ellenborough,® in Novello v.
Toogood (1823) by Abbott, C.J.,” in De Wutz v. Hendricks
(1824) by Best, C.J.,2 and in Emperor of Austria v. Day (1861)
by Stuart, V.-C.® In terms the Courts of law and equity stated
that they would give effect to settled rules of international

1 See Polites v. The Commonwealth, loc. cit.

2 These qualifications emerged presumably because of two nineteenth
century developments:—(a) The crystallisation after 1830 of a rigid doctrine
of the binding character of British judicial precedents. (b) The growth of the
modern doctrine of parliamentary sovereignty in Great Britain.

3 Commentaries, Vol. 1V, at p. 55.

¢ For eighteenth century cases supporting the doctrine, see Barbuit's Case
(1737), Cas. temp. Talb. 281; Triquet v. Bath (1764), 3 Burr. 1478, and
Heathfield v. Chilton (1767), 4 Burr. 2015.

811 Ves. 283.

86 M. & S. 92, at pp. 100-6.

71B. & C. 554.

8 2 Bing. 314.

® 30 L.J. Ch. 690, at p. 700.
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law as part of English law. This did not mean, however, that
they would enforce international law if it conflicted with an
English Statute or judicial decision.

In 1876, in R. v. Keyn (The Franconia),' the Court for Crown
Cases Reserved held by a majority that English Courts had no
jurisdiction over crimes committed by foreigners within the
maritime belt extending to three miles from the English coast,
although it was claimed that such jurisdiction belonged to
them under international law. This decision was nullified by
Parliament passing the Territorial Waters Jurisdiction Act of
1878 to give English Courts jurisdiction in such circumstances,
but the judicial opinions expressed in the case seemed to throw
doubts on the scope of the incorporation doctrine. According
to these, an English Court could not give any effect to
rules of international law unless such rules were proved
to have been adopted by Great Britain, in common with
other nations, in a positive manner. Moreover if such
rules conflicted with established principles of the English
common law, an English Court was bound not to apply them.
But in 1905, in the decision of West Rand Gold Mining Co. v.
R.,2 there was a partial return to the traditional *“ incorporation”
doctrine, albeit the Court of Appeal in that case reaffirmed it
in none too positive terms.

In a number of later pronouncements, the doctrine again
received recognition, though in somewhat hesitant language,
and with certain qualifications. Thus Lord Atkin declared
in Chung Chi Cheung v. R.:—3

* The Courts acknowledge the existence of a body of rules
which nations accept among themselves. On any judicial
issue they seek to ascertain what the relevant rule is, and, having
found it, they will treat it as incorporated into the domestic

law, so far as it is not inconsistent with rules enacted by Statutes
or finally declared by their tribunals *’.

In addition to the qualifications stated by Lord Atkin, that a

12 Ex. D. 63, at pp. 202 et seq., and 270.

2[1905] 2 K.B. 391.

3[1939] A.C. 160, at p. 168. See also on the binding operation of Statutes,
even if{n contravention of international law, Croft v. Dunphy, [1933] A.C. 156,
at pp. 163-4.
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customary rule must not be inconsistent with Statutes or prior
judicial decisions of final authority, it is also a condition
precedent that the rule is one generally accepted by the
international community.

“Tt is a recognised prerequisite of the adoption in our
municipal law of a doctrine of public international law that
it shall have attained the position of general acceptance by
civilised nations as a rule of international conduct, evidenced

by international treaties and conventions, authoritative text-
books, practice, and judicial decisions .1

Moreover it is now clear that, contrary to certain dicta in
R.v. Keyn (The Franconia), p. 86, ante, an English Court can in a
proper case, if there are no established rules on a particular
point, apply the unanimous opinion of jurists.> At the same
time, many other judicial utterances still reflect an attitude
rather hostile to the incorporation doctrine.

On one extreme view, which is reflected in certain judicial
utterances in R. v. Keyn (The Franconia), supra, customary
rules of international law could never be applied by British
municipal Courts unless they had been embodied in a British
Statute, but sc far-reaching an opinion is contradicted by the
whole current of recent authority. A more moderate view is
that international law is not a part of British domestic law, but
may be a “source > of rules applied by a British Court3; if,
however, this meant that a British Judge were free to reject a
generally recognised customary rule of international law, it
would be contrary to authority.

Apart from the two qualifications to the rule as stated above,
there are two important exceptions to the automatic applic-
ability of customary international law by British municipal
Courts:—

(1) Acts of State by the Executive, for example a declaration
of war, or an annexation of territory, may not be questioned

1 Per Lord MacMillan, in Compania Naviera Vascongado v. Cristina S.S.,
{1938] A.C. 485, at p. 497.

2 Re Piracy Jure Gentium, [1934] A.C. 586.

;_?;e per Dixon, J., in Chow Hung Ching v. R. (1949), 77. C.L.R. 449 at
p. !
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by British municipal Courts, notwithstanding that a breach of
international law may have been involved.!

(2) British municipal Courts regard themselves as bound by
a certificate or authoritative statement on behalf of the Execu-
tive (that is to say, the Crown) in regard to certain matters fall-
ing peculiarly within the Crown’s prerogative powers, such as
the de jure or de facto recognition of States and Governments,
the sovereign nature of Governments, and the diplomatic status
of persons claiming jurisdictional immunity on the grounds of
diplomatic privilege, although such certificate or statement may
be difficult to reconcile with existing rules of international law.2

Notwithstanding judicial doubts as to its scope, the incorpora-
tion doctrine has left its definite mark in two established rules
recognised by British Courts:—

(@) A rule of construction. Acts of Parliament -are to be
interpreted so as not to conflict with international law. There
is indeed a presumption that Parliament did not intend to
commit a breach of international law.® But this rule of
construction does not apply if the Statute is otherwise clear
and unambiguous,* in which case it must be applied, although
there is nothing to debar the Court from expressly ruling that
the Statute is in breach of customary rules of international law.?

(b) A rule of evidence. International law need not, like
foreign law, be proved as a fact by expert evidence or otherwise.
The British Courts will take judicial notice of its rules, and
may of their own volition refer to text-books and other sources
for evidence thereof.®

1See Cook v. Sprigg, [1899] A.C. 572, and W. Harrison Moore, Act of State
in English Law (1906), pp. 78, 82, and pp. 132 ef seq.

2 See, e.g., The Arantzazu Mendi, [1939] A.C. 256, and Engelke v. Musmann,
[1928] A.C. 433. See also pp. 161-163, post.

3 The Le Louis (1817), 2 Dods. 210, at pp. 251 and 254; Corocraft, Ltd. v.
Pan American Airways, [1969] 1 Q.B. 616; [1969] 1 All E.R. 82.

4 See decision of House of Lords in Collco Dealings Ltd. v. Inland Revenue
Commissioners, [1962] A.C. 1 at 19; [1961] 1 All E.R. 762 especially at 765, and
decision of High Court of Australia in Polites v. The Commonwealth (1945),
70 C.L.R. 60. Cf. also Mohammad Mohy-ud-Din v. King Emperor (India)
(1914965), 8 F.C.R. 94, and Theophile v. Solicitor-General, [1950] A.C. 186 at
p. 1
5 Polites v. The Commonwealth, supra.

8 Re Piracy Jure Gentium, [1934] A.C. 586.
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In the matter of giving effect to international law, the position
of British Prize Courts is different from that of the Courts of
common law and equity. Prize Courts are specifically
appointed to apply international law, and according to the
leading case of The Zamora' are not bound by an executive
Order-in-Council which contravenes or purports to alter a rule
of international law, although presumably they would be
obliged to follow an Act of Parliament in breach of inter-
nationai law.

(ii).—The British practice as to treaties, as distinct from
customary international law, is conditioned primarily by the
constitutional principles governing the relations between the
Executive (that is to say, the Crown) and Parliament. The
negotiation, signature, and ratification of treaties are matters
belonging to the prerogative powers of the Crown. If, however,
the provisions of a treaty made by the Crown were to become
operative within Great Britain automatically and without any
specific act of incorporation, this might lead to the result that
the Crown could alter the British municipal law or otherwise
take some important step without consulting Parliament or
obtaining Parliament’s approval.

Hence it has become established that2:—

(a) Treaties which:—(1) affect the private rights of British
subjects, or (2) involve any modification of the common or
Statute law® by virtue of their provisions or otherwise,* or
(3) require the vesting of additional powers in the Crown,
or (4) impose additional financial obligations, direct or contin-
gent, upon the Government of Great Britain, must receive

1[1916] 2 A.C. 77. at pp. 91--94.

2 Note the constitutional convention known as the ‘“ Ponsonby Rule ”,
whereby treaties, subject to ratification, are tabled in both Houses of Parlia-
ment for a period of 21 days before the Government proceeds to ratification.

3 An exception to (1) and (2) is the case of an agreement to admit a foreign
armed force, conceding certain immunities from local jurisdiction to the
members of the armed force; see Chow Hung Ching v. R. (1949), 77 C.L.R.
449, and below, pp. 269-273. A possible further exception is a treaty con-
ceding immunities and privileges to the diplomatic and consular officers of a
foreign State.

¢E.g., a treaty or Convention signed by Great Britain binding it to pass
certain legislation.
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parliamentary assent through an enabling Act of Parliament,
and, if necessary, any legislation to effect the requisite changes
in the law must be passed.!

(b) Treaties made expressly subject to the approval of
Parliament require its approval, which is usually given in the
form of a Statute, though sometimes by Resolution.

(¢) Treaties involving the cession of British territory require
the approval of Parliament given by a Statute.

(d) No legislation is required for certain specific classes of
treaties, namely, treaties modifying the belligerent rights of the
Crown when engaged in maritime warfare? (presumably because
such treaties involve .no major intrusion on the legislative
domain of Parliament), and administrative agreements of an
informal character needing only signature, but not ratification,
provided they do not involve any alteration of municipal law.

Where under the above-mentioned rules, a British treaty is
required to be implemented by legislation, a mere general or
vague allusion to the treaty in a Statute is not sufficient to
constitute the necessary legislative implementation.?

It follows also that, where a Statute contains provisions
which are unambiguously* inconsistent with those of an earlier
treaty, a British municipal Court must apply the Statute in
preference to the treaty. Semble, however, where the Statute
is ambiguous, and its provisions have been conditioned by a
previously concluded treaty, the Court may look at the treaty
for the purpose of interpreting the ambiguous statutory lan-
guage, notwithstanding that the Statute does not specifically
incorporate or refer to the treaty.®

According to the decision of the House of Lords in

1 See Walker v. Baird, [1892] A.C. 491, at p. 497, The Parlement Belge
(1879), 4 P.D. 129, and A-G. for Canadav. A.-G. for Ontario, [1937] A.C. 326,
at p. 347. Cf. Francis v. R. (1956), 3 D.L.R. (2d) 641.

2 But not treaties increasing the rights of the Crown in that connection;
cf. The Zamora, [1916] 2 A.C. 77.

3 See Republic of Italy v. Hambros Bank, Ltd., [1950] Ch. 314.

4 See decision of House of Lords in Collco Dealmgs Ltd. v. Inland Revenue
Commissioners, [1962] A.C. 1; [1961] 1 All E.R. 762.

5 Salomon v. Customs and Excise Commissioners, [1966] 2 All E.R. 340.
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Ostime v. Australian Mutual Provident Society' where a treaty
has been duly implemented by legislation, this enactment will
prevail over conflicting earlier “ unilateral > legislation.

American Practice

In the matter of customary rules of international law, the
American practice is very similar to the British practice.
Such rules are administered as part of the law of the land,?
and Acts of the United States Congress are construed so as
not to cenflict therewith,® although a later clear Statute will
prevail over earlier customary international law.4 Also, an
American Court is entitled to ascertain the rules of international
law on a particular point by referring to text-books, State
practice, and other sources.? Deference is, however, paid to
the views of the Executive, as in the case of British Courts, to
the extent that American municipal Courts regard themselves
as bound by the certificates or *“ suggestions * of the Executive
regarding such matters as the recognition of foreign States and
Governments, and the territorial limits of a foreign country.

But so far as treaties are concerned, there is a radical
difference from the British practice. The American practice
does not depend like the British practice upon any reconciliation
between the prerogative powers of the executive and the
legislative domain of Parliament, but upon the provisions of
the United States Constitution stipulating that treaties are
‘ the supreme law of the land *’ (see Article VI, § 2), and upon
a distinction drawn by American Courts between * self-
executing” and ‘‘ non-self-executing ” treaties.® A self-

1[1960] A.C. 459 at 476; [1959] 3 All E.R. 245, at p. 248.

% The Paquete Habana (1900), 175 U.S. 677, at p. 700, and U.S. v. Melekh
(1960), 190 F. Supp. 67. However, in Pauling v. McElroy (1958), 164 F.
Supp. 390, a Federal Court refused to give effect to the principle of the freedom
of the high seas in a suit brought by individuals to restrain the Government
from detonating nuclear weapons in the Marshall Islands.

3 The Charming Betsy (1804), 2 Cranch 64, at p. 118.

4 The Over the Top (1925), 5 F. (2d) 838, at p. 842. A fortiori, the Courts will
not give effect to a rule of international law which conflicts with the United
States Constitution; see Tag v. Rogers (1959), 267 F. (2d) 664.

® The Paquete Habana, loc. cit., supra.

¢ See Foster v. Neilson (1829), 2 Peters 253, at p. 314.
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executing treaty is one which does not in the view of American
Courts expressly or by its nature require legislation to make
it operative within the municipal field, and that is to be deter-
mined by regard to the intention of the signatory parties and
to the surrounding circumstances.! If a treaty is within the
terms of the Constitution, and it is self-executing within the
meaning just referred to, then under the Constitution it is
deemed to be operative as part of the law of the United States,
and will prevail, also, over a customary rule of international
law.2  On the other hand, treaties which are not self-executing,
but require legislation, are not binding upon American Courts
until the necessary legislation is enacted.® This distinction
involves some anomalies, and in 1952, Senator Bricker’s
proposed amendment to the Constitution included a provision
to make all treaties, in effect, non-self-executing.

Generally recognised customary rules of international law,
and self-executing treaties or Conventions ratified by the
United States, are binding on American Courts, even if in con-
flict with previous American Statutes,* provided that there is no

1 Sei Fujii v. The State of California (Supreme Court of California) (1952),
38 Cal. (2d) 718. In this case, the question was to what extent certain provi-
sions of the United Nations Charter were self-executing. It was held that the
human rights provisions of the Charter (Articles 55-56) were not self-executing,
but that, semble, the provisions relative to the privileges and immunities of
the United Nations (Articles 104-5) were. Note now Pauling v. McElroy
(1958), 164 F. Supp. 390, where it was held that the Charter, and the Trusteeship
Agreement for the Trust Territory of the Pacific Islands were not self-executing
treaties.

3 See Tag v. Rogers (1959), 267 F. (2d) 664, and Reiff, * The Enforcement of
Multipartite Administrative Treaties in the United States »’, American Journal
of International Law (1940), Vol. 34, pp. 661-679.

8 Note also the constitutional distinction between ** treaties * and *‘ executive
agreements >’ made by the President of the United States, the latter instruments
not being subject to the requirement under Article II, § 2, of the Constitution,
of concurrence of two-thirds of the Senate; see the United Nations publica-
tion.i,2 9La]‘§s and Practices concerning the Conclusion of Treaties (1953), at
pp. —-130.

8 Whitney v. Robertson (1888), 124 U.S. 190, at p. 194. Cf. also Iannone v.
Radory Construction Corporation (1955), 141 N.Y.S. (2d) 311. This rule does
not apply to *executive agreements’’, which are invalid if they conflict with a
substantive Federal enactment: see Seery v. The United States (1955), 127
F. Supp. 601. See, however, Territory v. H.O. (1957), 41 Hawaii Reports
565. As to the constitutional validity of legislation giving effect to an execu-
tive agreement, note Kinsella v. Krueger (1957), 354 U.S. 1. A treaty will
prevail over an earlier Statute only if it contains a substantive inconsistency
with the Statute; see Bank Voor Handel en Scheepvaart N.V. v. Kennedy
(1961), 288 F. (2d) 375.
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conflict with the United States Constitution.? But a Statute
passed by Congress overrules previous treaties that have
become the law of the land,? although there is a presumption
that Congress did not intend to overrule such treaties, and
unless the purpose of Congress to overrule international law
has been clearly expressed, such abrogation or modification
will not be deemed to have been carried out.?

Practice of States other than Great Britain and the United States

The practice of States other than Great Britain and the .
United States reveals wide variations both in the requirements
of constitutional law, and in the attitudes of municipal Courts
concerning the application therein of customary international
law and of treaties.

So far as one can sum up this practice, and despite the hazard
of generalisation on so complex a matter, the following
propositions may be ventured :—

(1) In a large number of States, customary rules of inter-
national law are applied as part of internal law by municipal
Courts, without the necessity for any specific act of incorpora-
tion, provided that there is no conflict with existing municipal law.

(2) Only a minority? of States follow a practice whereby,
without the necessity for any specific act of incorporation,
their municipal Courts apply customary rules of international
law to the extent of allowing these to prevail in case of conflict
with a municipal Statute or municipal judge-made law.

(3) There is no uniform practice concerning the application
of treaties within the municipal sphere. Each country has its
own particularities as regards promulgation or publication of
treaties, legislative approval of treaty provisions, and so on.5

1 Cherokee Tobacco Co. v. The United States (1870), 11 Wall 616.

- ’(Szfje 75"%% v. Rogers (1959),267 F. (2d) 664,and Mercado v. Feliciano (1958), 260
L ) }

3 Cook v. The United States (1933), 288 U.S. 102.

¢ Albeit, the minority is steadily growing.

% Note the curious case of Austria; treaties automancally bind the Adminis-
tration without publication, but need to be gazetted in order to affect rights
of the public in general. At the same time, purely departmental and adminis-
trative agreements are not usually published.
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Moreover, certain treaties, such as informal administra-
tive arrangements, are never submitted to the legislature. Also
the Courts in some countries, for example the German Federal
Republic, will, like American Courts, give effect to self-executing
treaties, that is to say, those capable of application without the
necessity of legislative implementation. In other countries, for
example, Belgium, legislative enactment or legislative approval is
necessary for almost all treaties, particularly those which affect
the status of private citizens.! As to conflicts between the pro-
visions of treaties and earlier or later Statutes, it is only in
relatively few countries that the superiority of the treaty in this
regard is established. France is a case in point, for if a treaty
has been duly ratified in accordance with law, French tribunals,
both judicial and administrative, will give effect to it, notwith-
standing a conflict with internal legislation. But in most
countries, for example, Norway, treaties do not per se operate
to supersede State legislation or judge-madelaw. Exceptionally,
however, there are some countries the Courts of which go so far
as to give full force to treaties, even conflicting with the pro-
visions of the Constitution of the country concerned.

(4) In general, there is discernible a considerable weight of
State practice requiring that in a municipal Court, primary
regard be paid to municipal law, irrespective of the applicability
of rules of international law, and hence relegating the question
of any breach of international law to the diplomatic domain.

Reference should be made in this connection to certain
modern Constitutions, containing far-reaching provisions to
the effect that international law shall be treated as an integral
part of municip.] law. A current example is Article 25 of the
Basic Law for the Federal Republic of Germany (the West
German Republic) which lays down that the general rules of
international law shall form part of Federal law, and shall take
precedence over the laws of and create rights and duties directly
for the inhabitants of the Federal territory.? It has been

! See as to India, decision in Biswambhar v. State of Orissa, A. 1957, Orissa
247, and Basu Commentaries on the Constitution of India(1962), Vol. 11, at p. 323.

2 Cf. Article 4 of the German Republican Constitution of 1919, which
provided that * the universally recognised rules of international law are valid
as binding constituent parts of German Federal law .
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claimed that this and similar constitutional provisions reflect a
growing tendency among States to acknowledge the supremacy
of international law within the municipal sphere. Be that as
it may, it is none the less curious that these constitutional
provisions appear to support the positivist thesis that before
international law can be applicable by municipal Courts some
specific adoption by municipal law is required, since it is only
in virtue of these provisions of municipal constitutional law
that the rules of international law are valid and applicable
within the municipal sphere. This reasoning may well be
carried a stage further; even the Anglo-American judge-made
doctrine that customary international law, subject to certain
qualifications, forms part of the law of the land,! appears to
be a doctrine of municipal law on the same plane as express
municipal constitutional provisions of similar effect and to
support the view that a specific municipal adoption of inter-
national law is required. Yet, admitting this, it must still be
added that it is unlikely that when the British ““ incorporation ”’
doctrine was first enunciated by British Courts in the eighteenth
century, such Courts were purporting to declare a principle of
municipal constitutional law rather than to acknowledge the
validity as such of the law of nations.

In regard, however, to the application of treaties within the
municipal sphere, the above survey of State practice does not
support the thesis that some municipal transformation is
required in every case before treaties become operative in the
municipal field. The necessity for some formal municipal
change appears to depend upon two matters principally :—

(1) The nature and provisions of the particular treaty
concerned. Thus some treaties are self-operating or self-
executing, and do not require any legislative implementation,
as appears from the State practice considered above.

(2) The constitutional or administrative practice of each
particular State (see above). Also, it frequently happens that
certain States (an outstanding illustration is Austria) allow the
execution of a treaty to proceed by administrative practice

1 See above, pp. 84, and 91 in this Chapter.
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alone without enacting laws or issuing regulations. In such
a case, there is no structural transformation of the rules laid
down in the treaty.

4.—INTERNATIONAL TRIBUNALS AND THE OPERATION OF
MUNICIPAL LAw

The fact that municipal Courts must pay primary regard to
municipal law in the event of a conflict with international law,
in no way affects the obligations of the State concerned to
perform its international obligations. A municipal Court which
defers to municipal law, notwithstanding an inconsistent rule
of international law, itself acts in breach of international law,
and will, as an organ of the State, engage the international
responsibility of that State. Hence, before an international
tribunal, a respondent State cannot plead that its municipal
law (not even its Constitution?) contains rules which conflict
with international law, nor can it plead the absence of any
legislative provision or of a rule of internal law as a defence to
a charge that it has broken international law. This point was
well put in the course of proceedings in the Finnish Ships
Arbitration®.—

“ As to the manner in which its municipal law is framed,
the State has under international law, a complete liberty of
action, and its municipal law is a domestic matter in which no
other State is entitled to concern itself, provided that the
municipal law is such as to give effect to all the international
obligations of the State .

This may even import a duty upon a State, in an appropriate
case, to pass the necessary legislation to fulfil its international
obligations.? To this extent, the primacy of international law
is preserved.

1 See Advisory Opinion on the Treatment of Polish Nationals in Danzig,
Pub. P.C.1.J. (1932), Series A/B, No. 44, at p. 24. Article 7 of the Constitution
of El Salvador of 1950, laying down that the territory of the Republic included
the adjacent waters to a distance of two hundred sea-miles from low water-
line, was alleged by the United States in 1950 to be in breach of international
law.

2 See United Nations Reports of International Arbitral Awards, Vol. 3, p. 1484,

3 Advisory Opinion on the Exchange of Greek and Turkish Populations, Pub.
P.C.1.J. (1925), Series B, No. 10, at p. 20.
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The same rule applies with regard to treaties. A State
cannot plead that its domestic law exonerated it from per-
forming obligations imposed by an international treaty,
unless in giving its consent to the treaty, a fundamental rule of
municipal law concerning constitutional competence to con-
clude the treaty concerned was broken, and this breach of
municipal constitutional law was manifest.!

This overriding regard for international law before inter-
national tribunals does not mean that the rules of municipal
law are irrelevant in cases before international tribunals.
Frequently, on the threshold of the determination of some
international claim, it is necessary for an international tribunal
to ascertain or interpret or apply municipal law, for example,
where it is claimed that a denial of justice by a municipal
tribunal has taken place, or where a treaty provision, calling
for interpretation, refers to municipal law,? or sometimes merely
for the purpose of elucidating the facts. Again, international
tribunals are often constrained to consider the municipal laws
of States generally, to ascertain whether cumulatively they lead
to the inference that a customary rule of international law has
evolved.? Or it may be that for the purpose of assisting in the
determination of a difficult point of international law, an
international tribunal will have regard to municipal law or to
the special characteristics of municipal legal institutions,*

1 Vienna Convention of May 22, 1969, on the Law of Treaties, Articles 27 and
46; and cf. Advisory Opinion on the Jurisdiction of the Courts of Danzig,
Pub. P.C.1.J., Series B, No. 15, at pp. 26-27.

2 The so-called * reference without reception ”’ to municipal law.

3 As in the Lotus Case (1927), Pub. P.C.1.J., Series A, No. 10.

4 See Case Concerning the Barcelona Traction, Light and Power Co., Ltd.
(Second Phase), 1.C.J. Reports, 1970, p. 3, where the International Court of
Justice, in reaching the conclusion that, as a general rule, the national State
of shareholders of a company was not entitled to espouse their claim for loss
suffered as a result of an international wrong done to the company itself,
had regard to the general position at municipal law that an infringement of a
company’s rights by outsiders did not involve liability towards the share-
holders. See paragraph 50 of the judgment, where the Court said:— *“ If
the Court were to decide the case in disregard of the relevant institutions of
municipal law it would, without justification, invite serious legal difficulties.
It would lose touch with reality, for there are no corresponding institutions of
international law to which the Court could resort.”
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or in an appropriate case may have recourse to analogies
drawn from municipal law.

In this connection, a close study of the pleadings and argu-
ments in the cases decided by the Permanent Court of Inter-
national Justice and its present successor, the International
Court of Justice, shows how important a role municipal law
played in each instance. Indeed, few were the cases in which
these Courts reached a solution without the most minute
examination of the municipal law relevant to the questions
calling for determination, while one of the most striking
aspects of the process by which both Courts arrived at their
decisions was the manner in which, almost spontaneously, the
issues of international law emerged and became disengaged
from the mass of municipal legal material relied upon by the
parties in the pleadings and in the oral proceedings.

5.—CONCEPT OF OPPOSABILITY

The concept of opposability (French, opposabilité), which
has come into current use in the field of international law,!
is of some value where the relationship between international
law and municipal law is concerned.

In a dispute before an international tribunal between two
States, A and B, where State A relies upon some ground in
support of its claim, State B may seek to invoke as against,
i.e., ““ oppose ’ to State A some rule, institution, or régime under
State B’s domestic law in order to defeat the ground of claim
set up by State A. As a general principle, if the domestic rule,
institution, or régime is in accordance with international law,
this may be legitimately ““ opposed ” to State A in order to
negate its ground of claim,? but if not in accordance with inter-

1 See North Sea Continental Shelf Cases, Pleadings, Oral Arguments, Docu-
ments, 1.C.J. Vol. 1 (1968), Counter-Memorial of Denmark, pp. 176-177, and
judgment of the International Court of Justice in the same Cases, 1.C.J.
Reports, 1969, 3, at p. 41; and ct. Bin Cheng, Year Book of World Affairs,
1966, at p. 247.

* E.g., the basclines method of delimitation of the territorial sea was suc-
cessfully opposed by Norway to the United Kingdom’s claim of free fishery
rights in the waters concerned, in the Fisheries Case, 1.C.J. Reports, 1951, 116.
See also pp. 216-217, post.
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national law, the domestic rule, institution, or régime may not
be so ““ opposed 7.1

The convenience of the concept of opposability lies in the fact
that if a rule of domestic law is held to be non-opposable, this
does not necessarily mean that the rule ceases to be valid in the
domestic domain; and, in any event, as Kelsen has pointed out,?
international law provides no procedure of invalidation, within
the domestic framework, of a rule of municipal law. If the
position. be that the rule of domestic law, held to be non-
opposable, is itself invalid by reference to the provisions of
domestic constitutional law, then the rule is not opposable also
to States other than the claimant State, unless perhaps such
other States have expressly waived the constitutional invalidity
of the rule.

Of course, a treaty rule may be opposable by one State to
another State, in respect to the latter’s ground of claim, in the
same way as with a rule of domestic law, and similarly if the
treaty rule is deemed to be non-opposable, it may rone the less
be validly opposable te certain States other than the claimant
State.?

According to the Advisory Opinion of June 21, 1971, of the
International Court of Justice on the Legal Consequences for
States of the Continued Presence of South Africa in South West
Africa (Namibia),* even a determination of the United Nations
Security Council, which correctly declares that a certain situa-
tion is illegal, may be opposable to all States, whether Members

1 E.g., in the Nottebohm Case (second phase), 1.C.J. Reports, 1955, 4,
Liechtenstein’s grant of nationality to one, Nottebohm, was in effect deemed
non-opposable to Guatemala, where Guatemala claimed that Liechtenstein
was not entitled to espouse Nottebohm’s complaint.

* Kelsen, Pure Theory of Law (2nd Edition, translated by Max Knight,
1967), p. 331.

3 E.g., in the North Sea Continental Shelf Cases, 1.C.J. Reports, 1969, 3,
Article 6 of the Geneva Convention on the Continental Shelf of April 29,
1958, containing the equidistance rule for the delimitation of a continental
shelf common to adjacent countries, was held not opposable to the German
Federal Republic (ibid., p. 41), which had not ratified the Convention, but in
the event of a subsequent case involving a State which had ratified the Con-
vention without reservation as to Article 6, this article would be opposable
to such a State.

4 1.C.J. Reports, 1971, 16, at p. 56.
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or non-Members, that may seek to rely upon the legality of the
situation. Thus, in the Court’s opinion, the termination of
South Africa’s mandate over South West Africa, by reason of
its refusal to submit to the supervision of United Nations
organs, and the consequence that its presence in the territory
was illegal, according to the terms of a Security Council
Resolution of 1970, were opposable to all States in the sense of
barring erga omnes the legality of South Africa’s continued
administration of the mandate.



PART 2

STATES AS SUBJECTS OF
INTERNATIONAL LAW

CHAPTER 5
STATES IN GENERAL

1.—NATURE OF A STATE AT INTERNATIONAL LAw

As we have seen, States are the principal subjects of inter-
national law. Of the term * State” no exact definition is
possible, but so far as modern conditions go, the essential
characteristics of a State are well settled.

Article 1 of the Montevideo Convention of 1933 on the
Rights and Duties of States (signed by the United States
and certain Latin American Countries) enumerates these
characteristics :—

“ The State as a person of international law should possess
the following qualifications:—(a) a permanent population;
(b) a defined territory; (c¢) a Government!; and (d) a capacity
to enter into relations with other States .

As to (b), a fixed territory is not essential to the existence
of a State,? although in fact all modern States are contained
within territorial limits. Accordingly, alterations, whether
by increase or decrease, in the extent of a particular State’s
territory, do not of themselves change the identity of that
State.® Nor need the territory possess geographical unity;

11.e., a Government to which the population renders habitual obedience
The temporary exile of the Government while an aggressor State is in military
occupation does not result in the disappearance of the State; cf. the cases of
Governments-in-exile (e.g., Norway) during the Second World War, 1939-45.

? Thus, Israel was admitted as a Member State of the United Nations in
May, 1949, notwithstanding that its boundaries were not then defined with
precision, pending negotiations regarding demarcation.

3 A current continuing problem is whether:—(a) the former German State
has disappeared as a result of the present condition of partition of Germany,
with two separate Governments; (b) the German Federal Republic (West
Germany) is identical with that former State. For a book on the subject of
the identity and continuity of States in general, see K. Marek, Identity and
Continuity of States in Public International Law (1954).

S..L.—5
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it may consist of territorial areas, lacking connection, or distant
from each other (e.g., the territory of Pakistan).

So far as international law is concerned, the qualification
(d) is the most important. A State must have recognised
capacity to maintain external relations with other States. This
distinguishes States proper from lesser units such as Members
of a Federation, or Protectorates, which do not manage their
own foreign affairs, and are not recognised by other States as
fully-fledged members of the international community.

The State is by no means necessarily identical with a particular
race or nation, although such identity may exist.

As we have already pbdinted out,! Kelsen’s conception of
the State emphasises that it is purely a technical notion express-
ing the fact that a certain body of legal rules binds a certain
group of individuals living within a defined territorial area;
in other words, the State and the law are synonymous terms.?
On closer analysis, it will be seen that this theory is a con-
densation of the four characteristics of a State, set out above,
and, in particular, the existence of a legal system is involved in
the very requirement of a Government as a component of
Statehood, for as Locke said :—

‘“ a government without laws is . . . a mystery in politics,
inconceivable to human capacity and inconsistent with
human society.”3

In this connection, an important point is whether the state-
hood of an entity depends upon that entity being itself legal,
and as well possessing a legal system which is juridically valid.
Is an illegal State a contradiction in terms? In Madzimbamuto
v. Lardner-Burke,* the Judicial Committee of the Privy Council
ruled that the Rhodesian regime created as a result of the
unilateral declaration of independence of November 11, 1965,

1 See above, p. 63.

2 See Kelsen, Harvard Law Review (1942), Vol. 55, at p. 65, where he
trenchantly criticises the traditional notion of the * dualism ” of the State
and the law.

* Quoted by Lord Wilberforce in Carl-Zeiss-Stiftung v. Rayner and Keeler,
Ltd. (No. 2), [1967] 1 A.C. 853, at p. 954; [1966] 2 All E.R. 536, at p. 577.

4 [1969] 1 A.C. 645, at pp. 722-728.
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and of subsequent Rhodesian legislation, was illegal, and that,
notwithstanding the de facto authority exercised by the regime,
the laws of that regime were illegal and void by virtue of
nullifying legislation in the United Kingdom.* This raises
the question whether an entity, such as Rhodesia after the
unilateral declaration of independence, whose legal system is
deemed to be void and inoperative, fails in effect to fulfil the
third requirement of statehood, specified above, of possession
of an effective Government. In fact in a Resolution adopted
on November 17, 1970, the United Nations Security Council
expressly urged all States ‘‘ not to grant any form of recognition
to the illegal regime in Southern Rhodesia .2

¢ Micro-States »

A ““ micro-State > was defined by the Secretary-General of
the United Nations in his Introduction to his Annual Report
of the work of the Organisation, 1966-1967,% as an entity,
* exceptionally small in area, population and human and econ-
omic resources ’, but which has emerged as an independent
State.* The corresponding term in the pre-war days of the
League of Nations was a ** Lilliputian State . As the Secre-
tary-General pointed out, even the smallest territories are
entitled through the exercise of the right of self-determination
to attain independence. However, there is necessarily a
difference between independence, on the one hand, and the

b

1 See, however, the dissenting judgement of Lord Pearce at pp. 731-745.
The Appellate Division of the High Court of Rhodesia also decided contra
in R. v. Ndhlovu, 1968 (4) S.A. 515, at pp. 532-535, holding, inter alia, that the
Government in Rhodesia was the only lawful Government, and that effect
should be given to the laws and Constitution adopted in Rhodesia, pursuant to
which that Government was functioning.

2 Cf. also the Resolution adopted by the United Nations General Assembly
on November 17, 1966, implicitly upholding a duty upon Member States to
recognise the former status of Rhodesia, and not to recognise the regime which
had come into being after the unilateral declaration of independence.

3 See Report, at p. 20.

4 An illustration is Nauru, which attained independence on January 31,
1968; the area of the island is 8-25 square miles, and the indigenous population
about 3,000 persons. Professor S. A. de Smith, who is by far the most
eminent authority on administrative law in the United Kingdom, has written
a valuable, insightful book on micro-States, with particular reference to the
Pacific area, under the title Microstates and Micronesia (1970). For a mono-
graph on the subject, see Dieter Ehrhardt, Der Begriff des Mikrostaats im
Vilkerrecht und in der Internationalen Ordnung (Aalen, West Germany, 1970).
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right of full membership of international organisations, such as
the United Nations, on the other. The obligations of member-
ship of the United Nations may be too onerous for micro-
States with their limited resources and population, while this
might also weaken the United Nations itself.

There can be forms of association with the United Nations,
short of full membership, conferring certain benefits without the
burdens, and in the interests both of micro-States and of full
member States, such as:—(a) a right of access to the Inter-
national Court of Justice; (b) participation in an appropriate
United Nations regional economic commission; (c) partici-
pation in certain of the specialised agencies, and in diplomatic
conferences summoned to adopt international Conventions.
Nor is there any valid objection to a micro-State maintaining
a permanent observer mission to the United Nations, as
distinct from a permanent mission proper. This does not
exhaust the possibilities of involvement in the work of the
United Nations and its specialised agencies, open to micro-
States.!

Apart from the relationship of micro-States to international
organisations, it seems that they may legitimately join with
other States in forming regional groupings or associations, or
in the establishment of a *“ Community ™ of a functional nature.

Is a micro-State none the less a State within the meaning of
the definition considered at the beginning of the present
Chapter? In principle, minuteness of territory and population,
imposing practical limitations upon capacity to conduct external
relations, do not constitute a bar to statehood.? The non-
participation of a micro-State in the United Nations as a full
member is conditioned by the express terms of Article 4 of the
Charter, under which one requirement of admission is ability
to carry out the obligations contained in the Charter, and

1 As to these possibilities of participation, see S. A. de Smith, op. cit.,
pp. 10-14: Note also the status accorded to Nauru in 1968 of * special
member *’ of the Commonwealth, giving it a right of participation in functional
activities, and attendance at ministerial or official meetings on educational,
health, and technical questions, but not Heads of Government Conferences.

2 See Alain Coret, *“ L’Indépendence de I’lle Nauru ”, Annuaire Frangais de
Droit International, 1968, pp. 178-188.
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inability for other reasons to meet this condition might be an
obstacle to the admission of a State of normal magnitude.

Doctrine of Basic Rights and Duties of States

Numerous writers have purported to formulate lists of so-
called ““ basic ” or ““ fundamental * rights and duties of States.
Such formulations have also been a persistent preoccupation of
international Conferences or international bodies; among
them may be mentioned those of the American Institute of
International Law in 1916, the Montevideo Convention of 1933
on the Rights and Duties of States, and the Draft Declaration
on the Rights and Duties of States drawn up by the International
Law Commission of the United Nations in 1949.1 This latter
Draft Declaration still remains a draft under study by Govern-
ments, and has failed to command general adoption.

The doctrine of basic rights and duties was favoured by
certain of the naturalist writers,2 being derived by them from
the notion of the State as a creature of natural law; twentieth
century formulations of the doctrine, especially those made in
the Latin-American States, appear on the other hand to be
directed towards the establishment of universal standards of
law and justice in international relations, and this indeed
seems to be the object of the Draft Declaration of 1949 (supra).

The basic rights most frequently stressed have been those of
the independence and equality of States, of territorial juris-
diction, and of self-defence or self-preservation. The basic
duties emphasised have been, among others, those of not
resorting to war, of carrying out in good faith treaty obligations,
and of not intervening in the affairs of other States.®

1 The rights listed by the Commission in the Draft Declaration included the
rights of States to independence, to territorial jurisdiction, to equality in law
with other States, and to self-defence against armed attack. The duties
included those of not intervening in the affairs of other States, of not fomenting
civil strife in other States, of observing human rights, of settling disputes
peacefully, of not resorting to war as an instrument of national policy, and
of carrying out in good faith obligations under treaties.

2 See above, pp. 12 and 22-23.

3 For a treatment of the question of basic rights and duties by a distinguished
Russian jurist, see V. M. Koretsky, Soviet Year Book of International Law,
1958, pp. 74-92.
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There are grounds for scepticism as to the utility of the
doctrine. Certain of the rights and duties declared to be
“ basic ”’ seem no more fundamental than other rights and
duties not so formulated, or to be no more than restatements
of truisms or axioms of international law (for example, the
alleged basic duty to observe international law itself), or to be
too sweepingly general to be accurate. Also, although some-
times international tribunals have invoked a certain basic
right or duty in determining the rules governing the case
before them,! it may seriously be questioned whether this was
necessary for the purpose of their reaching a decision.?

Sovereignty and Independence of States

Normally a State is deemed to possess independence and
“ sovereignty >’ over its subjects and its affairs, and within its
territorial limits. “ Sovereignty > has a much more restricted
meaning today than in the eighteenth and nineteenth centuries
when, with the emergence of powerful highly nationalised
States, few limits on State autonomy were acknowledged. At
the present time there is hardly a State which, in the interests
of the international community, has not accepted restrictions
on its liberty of action. Thus most States are members of the
United Nations and the International Labour Organisation
(ILO), in relation to which they have undertaken obligations
limiting their unfettered discretion in matters of international
policy. Therefore, it is probably more accurate today to
say that the sovereignty of a State means the residuum of power
which it possesses within the confines laid down by international
law. It is of interest to note that this conception resembles
the doctrine of early writers on international law, who treated
the State as subordinate to the law of nations, then identified
as part of the wider ““law of nature ”.

1See, e.g., the Advisory Opinion relating to the Status of Eastern Carelia,
Pub. P.C.1.J. (1923) Series B, No. 5, at p. 27, where the Permanent Court of
Inte;ﬁationa] Justice relied on the basic rights of States to independence and
equality.

2 For general critical discussion of the Draft Declaration of 1949 (p. 105,
ante), see Kelsen, American Journal of International Law (1950), Vol. 44,
pp. 259-276. As to jus cogens, see above, p. 59.
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In a practical sense, sovereignty is also largely a matter of
degree. Some States enjoy more power and independence
than other States. This leads to the familiar distinction
between independent or sovereign States, and non-independent
or non-sovereign States or entities, for example, Protectorates
and colonies. Even here it is difficult to draw the line, for
although a State may have accepted important restrictions
on its liberty of action, in other respects it may enjoy the
widest possible freedom. * Sovereignty” is therefore a term of
art rather than a legal expression capable of precise definition.

When we say that a particular State is independent, in a
concrete way we attribute to that State a number of rights,
powers, and privileges at international law. Correlative to
these rights, etc., there are duties and obligations binding other
States who enter into relations with it. These rights, etc.,
and the correlative duties are the very substance of State
independence.

Examples of the rights, etc., associated with a State’s
independence are:—(a) the power exclusively to control its
own domestic affairs; (b) the power to admit and expel aliens ;
(c) the privileges of its diplomatic envoys in other countries;
(d) the sole jurisdiction over crimes committed within its
territory.

Examples of the correlative duties or obligations binding
States are :—(i) the duty not to perform acts of sovereignty on
the territory of another State; (ii) the duty to abstain and
prevent agents and subjects from committing acts constituting
a violation of arother State’s independence or territorial
supremacy; (iii) the duty not to intervene in the affairs of
another State.

As to (i) it is, for instance, a breach of international law
for a State to send its agents to the territory of another State
to apprehend there persons accused of criminal offences against
its laws. The same principle has been considered to apply
even if the person irregularly arrested is charged with crimes
against international law, such as crimes against the peace or
crimes against humanity. Thus in June, 1960, the United
Nations Security Council adopted the view that the clandestine
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abduction from Argentina to Israel of Adolf Eichmann, a
Nazi war criminal, to be tried by Israeli Courts, was an infringe-
ment of Argentina’s sovereignty, and requested Israel to pro-
ceed to adequate reparation.!

It is not clear whether international law goes so far as to
impose a duty on States to refrain from exercising jurisdiction
over persons apprehended in violation of the territorial
sovereignty of another State, or in breach of international
law. State practice is conflicting in this regard, but in the
Savarkar Case (1911),2 the Permanent Court of Arbitration
held that a country irregularly receiving back a fugitive is
under no obligation to return the prisoner to the country
where he had been apprehended. In the Eichmann Case (1961),
the Jerusalem District Court held, in a decision affirmed on
appeal, that it had jurisdiction to try Eichmann (see above)
for crimes against humanity and other crimes, notwithstanding
his irregular abduction to Israel from Argentina.3

The principle of respect for a State’s territorial sovereignty
is illustrated by the decision of the International Court of
Justice in the Corfu Channel Case (Merits) (1949).* There the
Court held that the British protective minesweeping operations
in Albanian territorial waters in the Corfu Channel in Novem-
ber, 1946, three weeks after the damage to British destroyers
and loss of life through mines in the Channel, were a violation
of Albanian sovereignty, notwithstanding Albania’s negligence
or dilatoriness subsequent to the explosions.

An illustration of (ii) is the duty on a State to prevent
within its borders political terrorist activities directed against
foreign States. Such a duty was expressed in Article 4 of
the Draft Declaration on the Rights and Duties of States,

ll Bg a subsequent settlement, the two countries regarded the incident as
closed.

* See Scott, The Hague Court Reports (1916), 275. For American decisions,
23% U.S. v. Insull (1934), 8 F. Supp. 310, and U.S. v. Sobell (1957), 244 F. (2d)

3 For a discussion of the decisions of the French Courts in the Argoud Case
(1963-4), where an alleged irregular seizure was held not to preclude jurisdic-
tion, see A. Cocatre-Zilgien, L’Affaire Argoud: Considérations sur les
Arrestations internationalement irréguliéres (1965).

41 C.J. Reports (1949), 4 et seq.
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prepared by the International Law Commission in 1949, and
in wider and more general terms in the Declaration on Prin-
ciples of International Law Concerning Friendly Relations and
Co-operation Among States, in Accordance with the United
Nations Charter, adopted by the General Assembly in 1970.
On February 2, 1971, the duty was affirmed in Article 8 of the
Convention to Prevent and Punish Acts of Terrorism approved
by the General Assembly of the Organisation of American
States (OAS). The subject had been raised as long ago as the
year 1934 in connection with the assassination at Marseilles
by Macedonian terrorists of the Yugoslav monarch—King
Alexander. Yugoslavia formally accused the Hungarian
Government before the League of Nations of tacitly conniving
in the assassination inasmuch as it had knowingly allowed the
major preparations for the deed to be carried out on Hun-
garian territory. In the course of the settlement of this dispute
between the two nations, the League of Nations Council
affirmed that two duties rested on every State:—(1) neither to
encourage nor to tolerate on its territory any terrorist activity
with a political purpose; (2) to do all in its power to prevent
and repress terrorist acts of a political character, and for this
purpose to lend its assistance to Governments which request it.*

The duty not to intervene in the affairs? of another State (see

1 Arising out of this dispute, the League ultimately promoted the conclusion
in November, 1937, of a Convention for the Repression of International
Terrorism. This Convention did not, however, come into force. Cf. also in
a similar connection:—(a) The Convention adopted in July, 1936, under
League auspices, concermng the Use of Broadcasting in the Cause of Peace,
under which the parties undertook to prohibit radio transmissions calculated
to provoke the commission of acts affecting public safety in the territory of
other States parties. (b) The Draft Convention on Freedom of Information
sponsored by the United Nations.

3 The duty extends both to internal and external affairs. This is recognised
in Articles 1 and 3 of the Draft Declaration on the Rights and Duties of
States adopted in 1949 by the United Nations International Law Commission,
and by the Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation among States in Accordance with the United
Nations Charter, adopted by the United Nations General Assembly in 1970,
which proclaims certain principles as to non-intervention. This Declaration
also treats as intervention an interference with a State’s “ malienable right to
choose its political, economic, social and cultural systems . Cf. the Declara-
tion on the Inadmissibility of Intervention in the Domestic Affairs of States,
and the Protection of their Independence and Sovereignty, adopted by the
U.N. General Assembly, December 21, 1965,
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(iii), above) requires some comment. International law
generally forbids such intervention, which in this particular
connection means something more than mere interference
and much stronger than mediation or diplomatic suggestion.
To fall within the terms of the prohibition, it must generally
speaking be in opposition to the will of the particular State
affected, and almost always, as Hyde points out,! serving by
design or implication to impair the political independence of
that State. Anything which falls short of this is strictly
speaking not intervention within the meaning of the prohibition
under international law. A notable historical example of
dictatorial intervention—for which there was ostensible justifi-
cation—was the joint démarche in 1895 by Russia, France and
Germany, to force Japan to return to China the territory of
Liaotung which she had extorted from the Chinese by the
Treaty of Shimonoseki. As a result of this intervention,
Japan was obliged to retrocede Liaotung to China, a fateful
step which led ultimately to the Russo-Japanese War of 1904-5.

The imperious type of diplomatic intervention just described
differs fundamentally from other more active kinds of inter-
ference in the internal or external affairs of another State, which
are commonly grouped under the expression ‘ intervention ”,
and which may go so far as to include military measures.
It is possible to distinguish? three kinds of active, material
intervention, which unlike the type first mentioned, do not have
the character of a diplomatic démarche:—

(1) “ Internal  Intervention.—An example is State A inter-
fering between the disputing sections of State B, in favour
either of the legitimate Government or of the insurgents.

(2) *“ External ” Intervention.—An example is State A inter-
fering in the relations—generally the hostile relations-—of other
States, as when Italy entered the Second World War on the
side of Germany, and against Great Britain.

1 Hyde, International Law (2nd Edition, 1947), Vol. I, § 69. It follows
logically that where a State consents by treaty to another State exercising a
right to intervene, this is not inconsistent with international law, as a general
rule. C

2 Winfield, The Foundations and the Future of International Law (1941), at
pp. 32-33.
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(3) ¢ Punitive > Intervention.—This is the case of a reprisal,
short of war, for an injury suffered at the hands of another
State; for example, a pacific blockade instituted against this
State in retaliation for a gross breach of treaty.

The term ““ intervention >’ has also been used by some writers
in the expression * subversive intervention ”, to denote propa-
ganda or other activity by one State with the intention of
fomenting, for its own purposes, revolt or civil strife in another
State. International law prohibits such subversive interven-
tion.?

The following are, broadly expressed, the principal excep-
tional cases in which a State has at international law a legitimate
right of intervention:—

(a) collective intervention? pursuant to the Charter of the
United Nations;

(b) to protect the rights and interests, and the personal
safety of its citizens abroad;

(c) self-defence,® if intervention is necessary to meet a
danger of an actual armed attack;

(d) in the affairs of a Protectorate under its dominion;

1 See the Resolutions of the United Nations General Assembly on this sub”
“ject, of November 3, 1947, of December 1, 1949, and of November 17, 1950

and note Article 2 (5) of the International Law Commission’s revised Draft
Code of Offences against the Peace and Security of Mankind, condemning
““ organised activities calculated to foment Civil Strife in another State .
The Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation among States in Accordance with the United
Nations Charter, adopted by the General Assembly in 1970, proclaims that
“ no State shall organise, assist, foment, finance, incite or tolerate subversive,
terrorist or armed activities directed towards the violent overthrow of the
régime of another State, or interfere in civil strife in another State .

2 This would be by enforcement action under the authority of the United
Nations Security Council, pursuant to Chapter VII of the Charter, or any
action sanctioned by the General Assembly under the Uniting for Peace
Resolution of November 3, 1950 (see below, p. 603). Otherwise, the United
Nations is prevented by Article 2, paragraph 7, of the Charter from intervening
in matters *‘ essentially within the domestic jurisdiction’ of any State.
Semble, the mere discussion by a United Nations organ of a matter on its
agenda affecting the internal jurisdiction of any State is not an * intervention
in breach of this Article.

3 As to which, see below, pp. 503-504. This would include collective self-
defence by the parties to a mutual security treaty such as the North Atlantic
Pact of April 4, 1949.
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(e) if the State subject of the intervention has been guilty
of a gross breach of international law in regard to the
intervening State, for example, if it has itself unlawfully
intervened.

States must subordinate the exercise of any such exceptionai
rights of intervention to their primary obligations under the
United Nations Charter, so that except where the Charter
permits it, intervention must not go so far as the threat or use
of force against the territorial integrity or political independence
of any State (see Article 2 paragraph 4).

Before the Spanish Civil War of 1936-1938, the principle was
generally approved that revolution or civil war or other grave
emergency in another State might be cause for intervention
if the safety of the State desiring to intervene were affected
by the conflict, or emergency, or if there were serious inter-
ference with the exercise by it of some rights which should be
respected.!

How far this principle remains valid today, particularly in
the light of a State’s obligations under the United Nations
Charter, is open to question. In 1936, the European Great
Powers departed from the principle by agreeing not to inter-
vene in the Spanish Civil War under any circumstances (even
by certain kinds of trading with the contestants). Twenty
years later, when in October-November, 1956, Great Britain
and France did jointly intervene by force against Egypt in the
Suez Canal zone, ostensibly in the Israeli-Egyptian conflict,
under claim of a threat to their vital interests, the preponderant
reaction of the rest of the world, as expressed in the United
Nations General Assembly, was to condemn this action as
inter alia a breach of the United Nations Charter. It was
maintained that, as Egypt had not been guilty of any actual
armed attack within the meaning of Article 51 of the Charter,
recourse to an alleged right of collective self-defence was not
justified. For a similar reason, namely, the absence of any
actual armed attack, it has been claimed that the United States
action in landing forces in Beirut in July, 1958, on the invitation

1 Hyde, op. cit., §§ 69 et seq.
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of the President of Lebanon, to assist that country against an
alleged threat of insurrection stimulated and assisted from
outside, and to protect American lives and property, was not
stricto sensu a measure of self-defence authorised by Article 51.1

The Beirut landing was, however, justified not only as an act
of self-defence, but also on the ground that the legitimate
Government of Lebanon had consented to the intervention.
The general rule in this connection is that, in the case of strife,
which is primarily internal, and particularly where the outcome
is uncertain, the mere invitation by either faction to an outside
State to intervene does not legalise an otherwise improper
intervention. Inasmuch as it is claimed that subsequent events
showed that the strife in Lebanon was purely of an internal
character, the legality of the American intervention in Lebanon
has been doubted.? An issue of a like nature arose in connec-
tion with the extensive United States military assistance given
to South Vietnam, on the basis that the latter requested it, the
justification among others being that South Vietnam was
confronted with an insurrection directed and assisted from
outside. There is current controversy over this justification,
and, besides, the Vietnam problem is clouded over with some
contentious questions turning on the true interpretation and
application of the Geneva Agreements of July 20, 1954, which
terminated the hostilities in Indo-China between France and
the Viet Minh, and on the apptlicability of the South-East
Asia Collective Defence Treaty (SEATO), signed at Manila
on September 8, 1954. Another point is whether the United
States and other countries that were involved in assistance to
South Vietnam were acting by way of collective self-defence
under Article 51 of the United Nations Charter; there is
difficulty in seeing how this article can apply.

The Vietnam conflict, and the closely related affair in April-
May 1970 of the incursion of American forces into Cambodia

1 For reasons similar to those alleged in the case of Lebanon, British troops
were landed in Jordan upon the invitation of the Government of that country,
shortly after the Beirut landing.

! Moreover, the reports of the United Nations Observation Group in Lebanon
did not support any theory of outside intervention on a large scale.
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(Khmer Republic) for the proclaimed purpose of destroying
North Vietnamese and Vietcong military sanctuaries, have
served to bring into focus some of the uncertainties in the
existing rules of international law as to intervention. A root
difficulty lies in the word *‘ intervention ”’ itself which, irrespec-
tive of whether the case be one of a purely internal strife staked
upon gaining control over a whole people, or be, on the other
hand, an insurrection guided and supported from outside, is
inapt to describe military collaboration between an external
power and the legitimate Government at the express invitation
of, or with the implied consent of that Government. The
word “ involvement ”’ seems more appropriate for such colla-
boration, and ideally there should be revised rules, dispensing
with the term °‘intervention ” and setting the limits within
which involvement is permissible, if at all. But in the absence
of a revision of the relevant rules of the United Nations Charter,
such a reformulation of the law of intervention is a remote
possibility.

Monroe Doctrine

The history of the American Monroe Doctrine throws some
light on the political, as distinct from the legal aspects of
intervention. As originally announced by President Monroe
in a Message to Congress in 1823, it contained three branches:—
(1) a declaration that the American Continent would no
longer be a subject for future colonisation by a European
Power; (2) a declaration of absence of interest in European
wars or European affairs; (3) a declaration that any attempt
by the European Powers ‘“to extend their system ” to any
portion of the American Continent would be regarded as
* dangerous » to the “ peace and safety ”” of the United States.!
The third branch was the most important, and by a paradoxical
development it came by the end of the nineteenth century to

1 Branch (1) of the Monroe Doctrine arose out of the fact that Russia had
obtained territory in the North-West of the American Continent and laid claims
to the Pacific Coast. Branch (3) was directed against any intervention on the
part of the principal European Powers (the Triple Alliance) to restore the
authority of Spain over the rebellious colonies in Latin America which had
secured independence and recognition by the United States.
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attract a claim by the United States, enforced on several
occasions, to intervene in any part of the American Continent
subject to a threat of interference from a European Power, or
wherever in such Continent vital interests of the United States
were endangered. Thus a doctrine originally directed against
intervention was converted into a theory justifying intervention
by the State which had first sponsored the doctrine. After the
First World War, however, America’s ‘“‘ good neighbour ”
policy towards other American States brought the Monroe
Doctrine closer to its former objectives of 1823. And now by
reason of recent inter-American regional security arrangements,
it might seem as if the Monroe Doctrine regarded as an affirma-
tion of the solidarity of the American Continent, has been
transformed from a unilateral declaration® into a collective
understanding of the American Powers.2 Possibly, to this
extent, the League of Nations Covenant in Article 21 may
now be regarded as correct in referring to the doctrine as a
* regional understanding ”. But the Monroe Doctrine has not
been completely multilateralised. To some extent, it still
retains its unilateral significance for the United States Govern-
ment, as indicated by the American * quarantine ”’ or *‘ selec-
tive ” blockade of Cuba in October, 1962, in order to forestall
the further construction of, or reinforcement of missile bases
on Cuban territory, and by the landing of United States units
in the Dominican Republic in April, 1965, to protect American
lives and to ensure that no Communist Government was
established in the Republic.

Sometimes by treaty, a State expressly excludes itself from
intervention; cf. Article 4 of the Treaty of 1929 between
Italy and the Holy See:—

“ The sovereignty and exclusive jurisdiction over the Vatican
City which Italy recognises as appertaining to the Holy See

Y In 1923, Secretary of State Hughes referred to the Monroe Doctrine as
being * distinctively the policy of the United States, and of which the
United States “ reserves to itself its definition, interpretation, and application .

® This development can be traced through the Act of Chapultepec, 1945,
the Inter-American Treaty of Reciprocal Assistance of Rio de Janeiro, 1947,
and the Bogot4 Charter of the Organisation of American States, 1948, under
which, inter alia, a threat to the independence and security of any one American
State is regarded as a threat against all.
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precludes any intervention therein on the part of the Italian
Government . . .”

Doctrine of the Equality of States

The doctrine of the equality of States was espoused early
in the modern history of international law by those writers who
attached importance to a relationship between the law of
nations and the law of nature. This is reflected in the following
passage, for example, from Christian Wolff’s major work®:—

* By nature all nations are equal the one to the other. For
nations are considered as individual free persons living in a
state of nature. Therefore, since by nature all men are equal,
all nations too are by nature equal the one to the other.”

That the doctrine of equality subsists today with added strength,
but with some change of emphasis is shown by its reaffirmation
and definition under the heading, * The principle of sovereign
equality of States ”’, in the Declaration on Principles of Inter-
national Law Concerning Friendly Relations and Co-operation
Among States in Accordance with the United Nations Charter,
adopted by the General Assembly in 1970. The Declaration
proclaimed the following principle:— * All States enjoy
sovereign equality. They have equal rights and duties and are
equal members of the international community, notwithstanding
differences of an economic, social, political or other nature.”
In the Charter of the United Nations, drawn up at San Fran-
cisco in 1945, there is of course express recognition of the
doctrine. Article 1 speaks of * respect for the principle of
equal rights ’, and Article 2 says that the Organisation *is
based on the principle of the sovereign equality of all its
Members ’. From the doctrine of equality, stems the duty
upon States, expressed in certain treaties?, and found in the
law concerning resident aliens, not to discriminate in favour of
their own citizens as against the citizens of another State.

1 Jus gentium methodo scientifica pertractatum (1749), Prolegomena, § 16.
2 See, e.g. Article 7 of the Geneva Convention on Fishing and Conservation
of the Living Resources of the High Seas, of April 29, 1958.
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The doctrine imports not merely equality at law, but also the
capacity for equal legal rights and equal legal duties. The
results of the doctrine are seen particularly in the law and
practice as to multilateral treaties where generally the rule has
prevailed that unanimity is necessary for the adoption of these
instruments by States in Conference. This necessity for
unanimity rather hampered the progress of international
legislation. Frequently small States were able to hold up
important advances in international affairs by selfish obstruction
under the shelter of the unanimity rule. To quote one
authority!:—

“ The unanimity rule, conceived as the safeguard of the
minority, has, through exaggerating the doctrine of equality,
become an instrument of tyranny against the majority .

But the recent trend is towards decisions and voting by a
majority, instead of unanimously. This is particularly reflected
in voting procedures in the United Nations, the International
Labour Organisation, and other bodies.2

Another alleged consequence of the principle of equality is
that, in the absence of a treaty, no State can claim jurisdiction
over, or in respect of another sovereign State.* A more far-
reaching proposition is that the Courts of one State cannot
question the validity or legality of the acts of State of another
sovereign country or of its agents, and that such questioning
must be done, if at all, through the diplomatic channel; this is
the so-called “ Act of State > doctrine, but it cannot be said to
be yet part of international law. The Courts of particular coun-
tries may apply an ‘“ Act of State >’ doctrine under their own
municipal law system, or on grounds of domestic law or
practice (e.g., the consideration that the executive should not
be embarrassed in the diplomatic sphere) refrain from ruling
that an act of State of a recognised foreign sovereign country is

1 Politis, Les Nouvelles Tendances du Droit International (1927), at p. 28.

2 See below, at pp. 600, 607-609 and 624.

3 Semble, this is rather an illustration of the sovereignty and autonomy of
States than of the principle of equality; see Kelsen, General Theory of Law and
State (1961 Edition), at p. 253.
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invalid,! but this is not because of any mandatory principles
of international law requiring them so to proceed. In any
event, State Courts remain free in accordance with the rules
of their own municipal legal system to hold or abstain from
holding that a foreign act of State is invalid because in conflict
with international law.

There is indeed no general principle of international law
obliging States to give effect to the administrative acts of other
States. This is clearly illustrated by the prevailing * national-
istic”” system of patents, under which, subject to exceptions,
patents are granted solely on a domestic national basis, without
any general obligation to recognise a foreign grant.

Side by side with the principle of equality, there are however
de facto inequalities which are perforce recognised. For
example, the five great powers, the United States, the Soviet
Union, the United Kingdom, France, and China are the sole
permanent members of the United Nations Security Council,
and may “ veto ” decisions of the Council on non-procedural
questions (see article 27 of the United Nations Charter).?
Moreover, there is the distinction between developed and less-
developed countries, expressly recognised in the new Part IV
of the General Agreement on Tariffs and Trade of October 30,
1947 (GATT), added by the Protocol of February 8, 1965
(see the new articles 37-38). Then, as mentioned in the early
part of this Chapter,® micro-States, with their limited resources
and small population have had to be treated as incapable of

1 See, e.g., decision of the U.S. Supreme Court in Banco Nacional de Cuba
v. Sabbatino (1964), 376 U.S. 398 (validity of Cuban sugar expropriation
decrees, alleged to be in violation of international law, could not be ques-
tioned). The effect of the decision was restricted by the Hickenlooper
Amendment (Foreign Assistance Act of 1965, re-enacting with amendments
the Foreign Assistance Act of 1964). Subsequently, the amendment was
construed narrowly as applying only to cases in which property was national-
ised abroad, contrary to international law, and the property or its traceable
proceeds came to the United States; see Banco Nacional de Cuba v. First
National City Bank of New York (1970), 431 F. (2d) 394, following and apply-
ing Sabbatino’s Case. Cf, to a similar effect, French v. Banco Nacional de
Cuba (1968), 295 N.Y.S. (2d) 433 (although a stringent Cuban currency control
order constituted an act of State, its effect was outside the Amendment).

2 See below, pp. 607-609. There are other somewhat similar cases in the
membership of the *‘ executive ’* organs of other international organisations.

3 See p. 104, ante.
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coping with the full burdens of United Nations membership.
An entity which cannot be received as a plenary Member
State of the United Nations is not in a practical sense one which
has equal rights with a State actually admitted as a Member.

The line between, on the one hand, equality of States, and,
on the other hand, their independence, tends to become
blurred. Thus it is maintained that the right of a State freely
to choose and develop its political, social, economic, and
cultural systems appertains to equality,! but stricto sensu this
right is merely an expression of a State’s independence.

Rules of Neighbourly Intercourse between States

There is one important qualification on the absolute indepen-
dence and equality of States, which has found expression in
the recent decisions of international Courts and to some extent
in the resolutions of international institutions. It is the
principle, corresponding possibly to the municipal law
prohibition of “ abuse of rights ”, that a State should not
permit the use of its territory for purposes injurious to the
interests of other States. Thus in the United Nations delibera-
tions on the situation in Greece (1946-1949), it was implicitly
recognised that, whatever the true facts might be, Greece’s
neighbours, Albania, Yugoslavia and Bulgaria were under a
duty to prevent their territory being used for hostile expeditions
against the Greek Government.2 Similarly, the Trail Smelter
Arbitration Case of 19413 recognised the principle that a State
is under a duty to prevent its territory from being a source

1 See the Declaration on Principles of International Law Concerning
Friendly Relations and Co-operation Among States in Accordance with the
United Nations Charter, adopted by the General Assembly in 1970, where this
right is stated to be one of the elements of the sovereign equality of States.
The Declaration also affirms that the duty to respect the personality of other
States is an element of equality, although such duty seems to be more concerned
with preserving the independence of States.

2 Cf. Article 4 of the Draft Declaration on the Rights and Duties of States,
prepared by the International Law Commission of the United Nations,
providing for a duty upon every State ‘ to refrain from fomenting civil strife
in the territory of another State, and to prevent the organisation within its
territory of activities calculated to foment such civil strife *’.

3 United Nations Reports of International Arbitral Awards; Vol. I1I, 1905.
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of economic injury to neighbouring territory, e.g., by the
escape of noxious fumes. Another illustration is the Corfu
Channel Case (Merits) (1949),* in which the International Court
of Justice held that once the Albanian Government knew of
the existence of a minefield in its territorial waters in the Corfu
Channel, it was its duty to notify shipping and to warn ap-
proaching British naval vessels of the imminent danger, and
therefore it was liable to pay compensation to the British
Government for damage to ships and loss of life caused through
exploding mines. The Court stated that it was a * general
well-recognised principle ” that every State is under an obliga-
tion * not to allow knowingly its territory to be used for acts
contrary to the rights of other States ™.

In Article 74 of the United Nations Charter, the general
principle of “ good-neighbourliness *’ in social, economic, and
commercial matters, is laid down as one which Member States
must follow in regard to both their metropolitan and their
dependent territories.

The principle of neighbourly obligations between States also
underlies the United Nations General Assembly Resolution of
November 3, 1947, condemning propaganda designed or likely
to provoke or encourage threats to the peace, breaches of the
peace, or acts of aggression.

Opinions differ not over the existence of the principle, but
as to the limits of its application, and in particular in regard
to the duties of States to provide safeguards in the use by them
of nuclear materials, while also it is questioned whether a State
devaluating or *freezing” its currency can be under any
liability for damage thereby caused to other States.

Peaceful Co-existence

Closely associated with the principle of neighbourly obliga-
tions between States is the recently developed concept of “peace-
ful co-existence ”. Five principles of peaceful co-existence
were expressly agreed to by India and the People’s Republic
of China in the Preamble to the Treaty on Tibet signed at

1I.C.J. Reports (1949), 4 et seq.
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Peking on April 29, 1954. These were:—(1) Mutual respect
for each other’s territorial integrity and sovereignty. (2) Mutual
non-aggression. (3) Mutual non-interference in each other’s
affairs. (4) Equality and mutual benefit. (5) Peaceful co-
existence. Subsequently, the doctrine of peaceful co-existence
was referred to, or found expression in other treaties, and in
numerous international declarations, such as the Declaration
adopted by the United Nations General Assembly on December
14, 1957, and the Final Communiqué of the Afro-Asian
Conference at Bandung, Indonesia, in April, 1955, which
adopted ten principles on the subject.! There is also a rapidly
growing literature on the concept of peaceful co-existence, and
its precise place in international law.?

Unfortunately, writers and publicists appear to disagree as
to the areas embraced by, and the limits of, the doctrine.
Some would restrict the concept of peaceful co-existence to
rules or principles ensuring that States belonging to different
political or economic systems should respect each other’s
sovereignty, and should not seek to impose their system or ideas
upon other States. Others would extend the concept to cover
the subjects of disarmament, and self-determination, and even
so far as to include duties of active co-operation in economic,
cultural, and other fields. In any event, most of the principles
which, it is said, should be proclaimed as norms of peaceful
co-existence, are by no means novel, and seem to be expressed
or implied already in the Charter of the United Nations, and
in the Constitutions of other international organisations.
Probably, the true value of the concept of peaceful co-existence
lies in stressing the precise application of the rules in the Charter
and in these Constitutions to an international community

1 See also the Statement of Neutrality by Laos on July 9, 1962, whereby it
bound itself to apply ‘‘ resolutely >’ the five principles of peaceful co-existence,
and cf. article IIl of the Charter of the Organisation of African Unity, Addis
Ababa, May, 1963.

¢ For useful bibliography, see Report of the Forty-ninth Conference at
Hamburg of the International Law Association, 1960 at pp. 368-370. See
in addition, Vallat, Year Book of World Affairs, 1964, pp. 249-258, Professor
G. 1. Tunkin’s Droit International Public: Problémes Théoriques (tr. from
ll}ussi?’an, 1965), pp. 51-55, and Rosalyn Higgins, Conflict of Interests (1965),

art 3.
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divided, as it is at present, into hostile blocs, and, if so, to
formalise and codify the principles involved would mitigate
tensions, even if not much was added to the terms of the
Charter.!

2.—THE DIFFeRENT KINDS OF STATES AND
NON-STATE ENTITIES

The position of States at international law often varies, and
it is therefore necessary briefly to consider certain special cases
which arise. There may also, equally briefly, be examined in
this connection the cases of certain non-State entities, subjects
of international law. Mention may be made of an intermediate
class of what may be described as State-like entities, or collec-
tivities (collectivités étatiques); perhaps, the Holy See and
the Principality of Monaco? may be regarded as falling within
this category.

Federal States and Confederations

A Confederation (Staatenbund) is constituted by a number
of independent States bound together by an international
treaty or compact into a Union with organs of Government
extending over the member States and set up for the purpose
of maintaining the external and internal independence of all.
The Confederation is not a State at international law, the
individual States maintaining their international position.

A Federal State is, however, a real State at international law,
the essential difference between it and the Confederation
being that Federal organs have direct power not only over the
member States, but over the citizens of these States. In most
Federal States, external policy is conducted by the Federal
Government, but historically there have been exceptions to
this rule. For example, the member States of the pre-1914

1In this connection reference should be made to the Declaration on Prin-
ciples of International Law Concerning Friendly Relations and Co-operation
Among States in Accordance with the United Nations Charter, adopted by the
General Assembly in 1970, and in particular the principles proclaimed under
the heading ** The duty of States to co-operate with one another in accordance
with the Charter *’.

2 On the international status of Monaco, see Jean-Pierre Gallois, Le Régime
International de la Principauté de Monaco (Paris, 1964).
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Federal Germany were to some extent States at international
law; they could conclude treaties, appoint and receive envoys,
etc., and questions of law affecting their relations were decided
according to international law.

Protected and Vassal States and Protectorates

A vassal State is one which is completely under the
suzerainty of another State.! Internationally its independence
is so restricted as scarcely to exist at all.

The case of a Protectorate or a protected State arises in
practice when a State puts itself by treaty under the protection
of a strong and powerful State, so that the conduct of its most
important international business and decisions on high policy
are left to the protecting State.

Protectorates are not based on a uniform pattern. Each case
depends on its special circumstances and more specifically on :—

(a) the particular terms of the treaty of protection ;2

(b) the conditions under which the Protectorate is recog-
nised by third Powers as against whom it is intended
to rely on the treaty of protection.®

Although not completely independent, a protected State
may enjoy a sufficient measure of sovereignty to claim jurisdic-
tional immunities in the territory of another State (per Lord
Finlay in Duff Development Co. v. Kelantan Government*). Tt
may also still remain a State under international law.?

Condominium
A condominium exists when over a particular territory joint
dominion is exercised by two or more external Powers. An

1 Vassalage is an institution that has now fallen into desuetude.

2 The Ionian Ships (1855), Spinks 2, 193; Ecc. & Adm. 212.

3 Advisory Opinion of the Permanent Court of International Justice on the
Nationality Decrees in Tunis and Morocco, Pub. P.C.LJ. (1923), Series B,
No. 4, at p. 27.

4[1924] A.C. 797, at p. 814. This is one of the most important distinctions
betvgvle%n a9protected State and a vassal; cf. The Charkieh (1873), L.R. 4,
A. ks

5 See Case Concerning Rights of Nationals of the United States of America in
Morocco, 1.C.J. Reports (1952), 176.
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example is the New Hebrides, in which the division of power is
of some complexity, with some functions assigned to the joint
administration, others residing in each of the national authorities
(United Kingdom and France), subject to appropriate
delegations of jurisdiction.

In a condominium, while the authority exercised over the
population is a joint sovereignty, each of the jointly governing
States in principle has separate jurisdiction over its own respec-
tive subjects.!

Members of the Commonwealth

The position of Members of the Commonwealth, the former
British Commonwealth of Nations, has always been sui generis.
It is only since the Second World War that they have finally
completed a long process of emancipation, beginning as
dependent colonies, next acquiring the status of self-governing
colonies under the nineteenth century system of responsible
government, and then as Dominions moving towards the final
goal of statehood. So it is that since 1948 even the name and
style of “ Dominions * had to be discarded.

The Member States of the Commonwealth are now fully
sovereign States in every sense. In the field of external affairs
autonomy is unlimited; Members enjoy and exercise extensively
the rights of separate legation and of independent negotiation
of treaties. They are capable of being subjects of international
disputes and of conflicts as between themselves. They may be
separately and individually belligerents or neutrals. They have
in fact concluded treaties with each other (cf. the * Anzac
Pact” of 1944 between Australia and New Zealand). A
marked development of the past seven years has been the
gradual supersession of inter se Commonwealth rules by the
application of international law itself to practically all the

1 Division into Separate Zones: Contrast with a condominium, a case of
joint authority, the division of a territory or entity into two or more separate
zones, each under the authority of a different State. Thus under the Memor-
andum of Understanding of October 5, 1954, signed in London by Great
Britain, the United States, Italy, and Yugoslavia, the Free Territory of Trieste
was divided into a Western and an Eastern Zone under the interim administra-
tion of Italy and Yugoslavia respectively.
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relations between member States. Hence, also, the position
of High Commissioners representing one member State in the
territory of another has been assimilated to that of diplomatic
envoys (cf. the British Diplomatic Immunities (Commonwealth
Countries and Republic of Ireland) Act, 1952).

As for the Commonwealth itself, it is of course neither
a Super-State nor a Federation, but simply a multi-racial
association of free and equal States who value this association,
who support the United Nations, who follow common principles
of non-discrimination as to colour, race, and creed, who
recognise for the purpose of their association, although some
of them be republics, that the British Sovereign is head of the
Commonwealth, and who, subject to exceptions, have some-
what similar institutions and traditions of government. The
Commonwealth possesses a secretariat, yet the association is,
to use an appropriate description given by one Commonwealth
statesman,! ‘ functional and occasional ”. Although it is
sought through periodical Heads of Government Conferences,
and latterly by Conferences of Chief Justices and Law Officers,
to follow a common policy, difterences of approach or of
opinion are not excluded and may run a wide gamut (as in 1956,
over the Anglo-French intervention in the Suez Canal zone,
in 1962 and 1971 concerning the proposed terms of the United
Kingdom’s entry into the European Economic Community,
in 1966 over the Rhodesian issue, and in 1971 over the question
of the supply of arms by the United Kingdom to South Africa
for joint defence of Indian Ocean sea routes). In ultimate
analysis, the Commonwealth is held together by a web of
mixed tangible and intangible advantages, that have evolved
pragmatically, and are difficult to express in terms of legal
relationships. -

The Declaration adopted on January 22, 1971, by the Com-
monwealth Heads of Government Conference at Singapore
contained some pertinent statements as to the nature and
purposes of the Commonwealth, which was defined as “a
voluntary association of independent sovereign States, each
responsible for its own policies, consulting and co-operating

! Sir Robert Menzies.
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in the common interests of their peoples and in the promotion
of international understanding and world peace”. The
Declaration also affirmed that *° membership of the Com-
monwealth is compatible with the freedom of member Govern-
ments to be non-aligned or to belong to any other grouping,
association or alliance ”. Emphasis was placed on the aspect
of consultation; the Commonwealth was declared to be ** based
on consultation, discussion and co-operation ”, and to provide
“ many channels for continuing exchanges of knowledge and
views on professional, cultural, economic, legal and political
issues among member States .

Trust Territories

Under the former League of Nations Covenant, there was
initiated in 1919-1920 the experiment of mandated territories.
These were former enemy territories which could not stand
on their own feet, i.e., could not take their place in the inter-
national community without the support and guidance of a
guardian Power. Accordingly, such territories were given
under “ mandate > to responsible States to be administered
subject to the supervision and ultimate authority of the League
of Nations, which in each case settled the terms of the mandate
to be observed by the tutelary Power.

The Charter of the United Nations Organisation drawn
up at San Francisco in 1945 introduced a new system of * trust
territories > as a logical extension of the former mandates
system. This trusteeship system was applicable to:—(i) the
former mandated territories; (ii) territories taken from enemy
States as a result of the Second World War; (iii) territories
voluntarily placed under the trusteeship system by States
responsible for their administration.!

The League mandates system was wound up in 1946 after
the entry into force of the United Nations Charter, and in the
expectation that the territories subject to mandate would be

1 For discussion of the trusteeship system, and for comparison with the
League of Nations mandates system, see generally Duncan Hall, Mandates,
Dependencies, and Trusteeship (1948). For analysis of certain legal aspects of
the system, see Sayre, * Legal Problems Arising from the United Nations
Trusteeship System *, American Journal of International Law (1948), Vol. 42,
at pp. 263 et seq.
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voluntarily placed under the trusteeship system by the Man-
datory Powers. Accordingly no actual transfer of the territories
to the United Nations took place, the majority of the Mandatory
Powers having expressed an intention to bring these territories
under the trusteeship provisions of the Charter. A curious
position arose, however, with reference to the Mandated
Territory of South West Africa, of which the Union of South
Africa was Mandatory Power. South Africa did not follow
the example of all other Allied Mandatory Powers, and refused
to allow South West Africa to become a trust territory, and
declined, further, to recognise the supervisory authority of the
United Nations. The questions of the status of the Territory
and of South Africa’s obligations in that connection were
submitted for determination to the International Court of
Justice which, although ruling by a majority that it was not
obligatory for South Africa to place the Territory under the
trusteeship system, nevertheless, also by a majority advised
that the Territory remained under the administration of South
Africa, subject to the terms ot the original mandate, and subject
to the supervision of the United Nations General Assembly,
which by necessary implication stood in the place of the organs
of the League of Nations which had previously supervised the
working of the mandates system.! In the South West Africa
Cases, 2nd Phase®, the International Court of Justice held
that individual member States of the League had no legal
claim or standing, by themselves, to enforce the terms of a
mandate, this being a matter for organic or institutional action.

The Charter provides that trust territories are to be adminis-
tered pursuant to trusteeship agreements under the auspices
and supervision of the United Nations. The Administering
Authority may be one or more States or the Organisation itself.
The basic objectives of the trusteeship system are stated to be,

1 See I.C.J. Reports (1950), 128. This view was upheld and reaffirmed by
the International Court of Justice over twenty years later in its Advisory
Opinion of June 21, 1971, on the Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa). The Court ruled in
addition that the failure of South Africa to comply with its obligation to
submit to the supervision of United Nations organs made its continued presence

in South West Africa illegal; see I.C.J. Reports (1971), 16, at pp. 28, 35-43.
2 See 1.C.J. Reports (1966), 6.
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among other things, the advancement of the peoples of trust
territories and their ‘‘ progressive development towards self-
government or independence > (Article 76 of the United Nations
Charter). Although the latter phrase in italics shows that the
ultimate destiny of trust territories is not necessarily the attain-
ment of full statehood, in practice the goal aimed at was com-
plete independence. Moreover, it should not be overlooked
that the first basic objective stated in Article 76 of the Charter
is the furtherance of international peace and security; in respect
to certain trust territories, the system represented a compromise
between the competing claims of interested Powers.

In the events which have happened, the basic objectives of the
trusteeship system have been largely achieved. So far has the
process of emancipation from tutelage gone that only two
trust territories now remain:—(1) The Trust Territory of the
Pacific Islands (the former Japanese mandated territories in the
Pacific), designated as a * strategic area ” pursuant to Article 82
of the Charter, and under the United States as Administering
Authority. (2) New Guinea, under Australia as Administer-
ing Authority. Other trust territories have in different forms!
achieved independence and statehood. In regard to the two
remaining trust territories, the United Nations has sought, and
is currently seeking, to establish the earliest possible ‘‘ target
dates >’ for the attainment of autonomy.

The functions of the United Nations in respect to the super-
vision of the trusteeship system and the approval of the terms
of trusteeship agreements were carried out:—(a) in the case
of the Pacific Islands, the sole trust territory designated as
a “ strategic area ”, by the Security Council, the Trusteeship
Council having the responsibility of examining the annual
reports of the United States as Administering Authority; and
(b) in the case of other trust territories, by the General Assembly,
assisted by the Trusteeship Council operating under its
authority. The Trusteeship Council is a principal organ of the

! In the case of the Trust Territory of Ruanda-Urundi, independence was
achieved in 1962 in the form of two separate States, the Republic of Rwanda,
and the Kingdom of Burundi. The Trust Territory of British Togoland was,
in 1957, united with the Gold Coast to form the new independent State of
Ghana, as a Member of the Commonwealth.
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United Nations, and so differs fundamentally from the League
of Nations Mandates Commission, which was a subsidiary
organ of the League. Also by contrast with the Mandates
Commission which consisted of members acting in a personal
capacity, it is composed of delegates of Governments, being
representatives partly of administering countries, partly of the
permanent members of the Security Council, and partly of such
number of other Member States of the United Nations elected
for a three year term by the General Assembly as will ensure
equal representation for States administering trust territories
and those which do not (Article 86 of the Charter?).
According to the Charter, the trusteeship agreements, con-
taining the basic terms on which each trust territory was to be
administered by the particular Administering Authority con-
cerned, were to be agreed upon by the “ States directly con-
cerned ”, including the former Mandatory Power (see Article
79). The interpretation of this phrase occasioned serious
disagreement,?> but in view of the fact that only two trust
territories remain and that further trusteeships of territories
are unlikely, its meaning is now of purely academic significance.
The trusteeship agreement for the Trust Territory of the Pacific
Islands, being a ‘“ strategic area ”’, differed from other agree-
ments in allowing the United States as Administering Authority
to close certain areas for security reasons, and in making the

1 The decline since 1959 in the number of States administering trust terri-
tories, in measure as these territories became emancipated, has made con-
tinuous literal compliance with the principle of parity in this Article difficult,
if not impossible. For example, in July, 1962, the Council consisted of the
five permanent members of the Security Council, two of which, the United
Kingdom and the United States, were Administering Authorities, Australia
and New Zealand as States administering trust territories, and two non-
administering countries, Bolivia and India. There are now only two adminis-
tering powers, Australia and the United States, the latter being a permanent
member of the Security Council, so that with the necessity of including the
four other permanent members of the Council, the rule of parity cannot work.
Upon the true construction of Article 86, it could not have been intended that
the parity rule would govern such a situation (see also Note of Secretary-
General of November 23, 1967). Semble, therefore, the present composition
of the Trusteeship Council (Australia and the five permanent members of the
Security Council) conforms with the true intent of Article 86.

? The General Assembly approved trusteeship agreements submitted to it,
without identifying the ** States directly concerned ™.
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concession of equal rights for other Member States of the
United Nations dependent on security requirements. Each
Administering Authority makes an annual report to the General
Assembly based upon a questionnaire drafted by the Trustee-
ship Council. In supervising trusteeships, the Trusteeship
Council has of course no means of enforcing its decisions
although it can usefully exercise persuasion. It has power to
consider and appraise reports, to receive petitions, complaints,
and ‘““ communications >’ (so-called) from the peoples in the
territories, or from individuals in or outside these, and to send
missions on visit, but even in respect of these functions it is
rather a deliberative and recommendatory organ than one
with binding administrative authority.

The problem of legal sovereignty in the trusteeship system
was solved to the extent that the administering countries
expressly disclaimed any title to sovereignty.! In view of this
explicit disclaimer, the question of where sovereignty did
reside, which troubled many writers in connection with man-
dates, became then only of academic importance. However,
in the light of what happened ex post facto, when the majority
of trust territories became emancipated, there is much to be
said for the view that sovereignty resided latently in the peoples
themselves.

Finally, it should be mentioned that an Administering
Authority has express power to use volunteer forces, facilities,
and assistance from the {irust territory in order that the
territory may play its part in the maintenance of international
peace and security (Article 84 of the Charter).

Status of Non-Self-Governing Territories under United Nations
Charter
The United Nations Charter accords a special status to
colonial territories, possessions, and dependencies under the
general designation of ‘‘ non-self-governing territories ’. As in
the case of trust territories, the concept of a trust reposing

1 Semble, also, an Administering Authority could not unilaterally modify the
status of a trust territory without the approval of the United Nations.
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upon the administering States, is emphasised. By a Declara-
tion regarding Non-Self-Governing Territories contained in
Chapter XI of the Charter, Members of the United Nations
administering such territories recognised the principle that the
interests of the inhabitants were paramount, accepted as a
sacred trust the obligation to promote their well-being to the
utmost, and undertook to develop self-government, and to
assist in the evolution of free political institutions.

They also bound themselves to transmit regular information
on conditions in these territories to the Secretary-General of
the United Nations. The information thus transmitted came
to be examined by a Committee of the General Assembly,
known as the Committee on Information from Non-Self-
Governing Territories. This Committee, formerly appointed
on an ad hoc basis for renewable terms of three years, was
converted into a semi-permanent organ as a result of a General
Assembly Resolution in December, 1961, appointing it until
such time as the Assembly has decided that the principles
embodied in Chapter XI of the Charter, and in the Assembly’s
Declaration of December 14, 1960, on the Granting of Indepen-
dence to Colonial Countries and Peoples®’ had been fully
implemented. It was empowered to review, and make recom-
.mendations concerning social and economic conditions in
non-self-governing territories, and it had in fact received
evidence other than information transmitted under Chapter
XI of the Charter, including statements by Governments of
administering countries, and by international institutions. In
December, 1963, the General Assembly discontinued the Com-
mittee on Information, and transferred its functions to the
Special Committee on the Situation with regard to the Imple-
mentation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples.?

The provisions of Chapter XI of the Charter have been
given, in practice, a rather wider operation than was probably
contemplated when these were drafted. The General Assembly
has apparently taken the view that Chapter XI has greater

1 See below, pp. 135-137.
? See below, pp. 135-136.
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force than that of a merely unilateral undertaking. By
various Resolutions, and by the appointment of ad hoc
Committees in respect to particular territories, the Assembly
has sought to advance the attainment of independence by
non-self-governing territories, to emphasise the obligations of
States administering such territories, to promote the welfare
of the inhabitants, and to procure a wider participation or
association by the territories in, or with the work of the United
Nations and its specialised agencies. A rather striking aspect
is the extent to which thereby territories and dependencies
have come under the cognisance of United Nations subsidiary
organs.

Neutralised States

A neutralised State is one whose independence and political
and territorial integrity are guaranteed permanently by a
collective agreement of Great Powers subject to the condition
that the particular State concerned will never take up arms
against another State—except to defend itself—and will never
enter into treaties of alliance, etc., which may compromise its
impartiality or lead it into war.

The object of neutralisation is to safeguard peace by:—
(a) protecting small States against powerful adjacent States and
thereby preserving the balance of power; (b) protecting and
maintaining the independence of ““ buffer > States lying between
Great Powers.

The essence of neutralisation is that it is a collective act,
i.e., the Great Powers concerned must expressly or impliedly
assent to the status of neutrality permanently conferred on the
country, and that it is contractual, i.e., a State cannot be
neutralised without its consent, nor can it unilaterally an-
nounce its neutralisation. Thus in 1938, when Switzerland
took steps to obtain recognition of its full neutrality by the
League of Nations, after a prior declaration of its independence
and neutrality, the Soviet Foreign Minister—Monsieur Litvinoff
—protested, perhaps correctly, that Switzerland could not so
declare its neutrality in the absence of prior agreement with all
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other interested States. Nor is the case of the neutralisation of
Austria in 1955 an exception to the principle. The Austrian
legislature did, it is true, following upon the State Treaty of
May 15, 1955, re-establishing an independent democratic
Austria, enact a Constitutional Statute proclaiming Austria’s
permanent neutrality. But this self-declared neutrality was
in pursuance of prior agreement! with the Soviet Union, and
was recognised and supported by the other Great Powers, and
by other States.

Neutralisation differs fundamentally from neutrality, which
is a voluntary policy assumed temporarily in regard to a
state of war affecting other Powers, and terminable at any time
by the State declaring its neutrality. Neutralisation on the
other hand is a permanent status conferred by agreement
with the interested Powers, without whose consent it cannot
be relinquished. It is thus also essentially different from
‘“ neutralism ”’, a newly coined word denoting the policy of
a State not to involve itself in any conflicts or defensive
alliances. (There can be some fine shades of distinction
between ‘‘ neutralism >’ and another expression, * non-align-
ment )

The obligations of a neutralised State are as follows:—

(a) not to engage in hostilities except in self-defence;

(b) to abstain from agreements involving the risk of
hostilities, or granting of military bases, or use of its
territory for military purposes, for example, treaties
of alliance, guarantee, or protectorate, but not from
non-political conventions, for example, postal or tariff
Conventions;

(¢) to defend itself against attack, even when calling on
the guarantors for assistance, by all the means at its
disposal;

1 Indeed, under this agreement, Austria was to ‘ take all suitable steps to
obtain international recognition > of such declared neutralisation. In the
recent case of the neutralisation of Laos, the unilateral Statement of Neutrality
by Laos on July 9, 1962, was subsequently supported by a Thirteen-Power
Declaration on July 23, 1962, that the sovereignty, independence, neutrality,
unity, and territorial integrity of Laos would be respected (the thirteen Powers

included Great Britain, the People’s Republic of China, France, India, the
United States and the Soviet Union).

S.iL.—6
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(d) to obey the rules of neutrality during a war between
other States;
(e) not to allow foreign interference in its internal affairs.?

The obligations of the States guaranteeing neutralisation
are:—

(@) to abstain from any attack or threat of attack on the
neutralised territory;

(b) to intervene by force when the neutralised territory is
violated by another Power, and the guarantors are
called on to act.

It is believed that under current conditions, and having
regard to the vast changes in the conditions of warfare and
armed conflict, including subversion and internal strife fomented
from outside, together with the difficulty of circumscribing and
localising any major conflict, the institution of neutralisation
has only a limited, specific role to play in the context of inter-
national law.?

Outstanding cases of neutralised States have been Switzer-
land, Belgium and Austria. The most recent case is that of
Laos, which became a neutralised State by virtue of:—(a) its
unilateral Statement of Neutrality on July 9, 1962; and () the
Thirteen-Power Declaration at Geneva on July 23, 1962, that
this status of Laos would be respected, and in effect guaranteed.
Belgium can no longer be regarded as a neutralised State
because of its participation in certain pacts of security and
mutual defence since the end of the Second World War (for
example, the North Atlantic Security Pact of April 4, 1949),
but Switzerland’s status of permanent neutrality remains a
fundamental principle of international law. Although more
recent, Austria’s neutralisation in 1955 is equally intended
permanently to rest on the law of nations.

A neutralised State can become a member of the United
Nations, for notwithstanding the provision in Article 2 para-
graph 5 of the United Nations Charter that Member States

1 In its Statement of Neutrality of July 9, 1962, Laos also bound itself not
to allow any country to use Laotian territory for the purposes of interference
in the internal affairs of other countries.

2 Cf. C. E. Black, R. Falk, K. Knorr, and O. Young, Neutralisation and
World Politics (1968).
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must give the Organisation every assistance in any action taken
in accordance with the Charter (which would include enforce-
ment action), the Security Council may under Article 48 exempt
a neutralised State from any such duty. It is significant, in
this connection, that Austria was admitted to the United
Nations on December 14, 1955, that is to say, subsequent to
the general recognition of its neutralisation.

Right of Self-Determination of Peoples and Dependent Entities

The right of self-determination of peoples and dependent
entities has been expressly recognised by the United Nations
General Assembly in its Resolution on Self-Determination of
December 12, 1958, and in its Declaration of December 14,
1960, on the Granting of Independence to Colonial Countries
and Peoples. The right was defined in some detail, under the
heading ““ The principle of equal rights and self-determination
of peoples »*, in the Declaration on Principles of International
Law Concerning Friendly Relations and Co-operation Among
States in Accordance with the United Nations Charter, adopted
by the General Assembly in 1970. The Covenant on Econ-
omic, Social and Cultural Rights, and the Covenant on Civil
and Political Rights, unanimously approved by the General
Assembly on December 17, 1966, and opened for signature on
December 19, 1967, also recognise the right of peoples to self-
determination.?

The right of self-determination has been treated as neces-
sarily involving a number of correlative duties binding upon
States, including the duty to promote by joint and separate
action the realisation of the right of self-determination, and the
transfer of sovereign powers to the peoples entitled to this right,
and the duty to refrain from any forcible action calculated to

1 See also Advisory Opinion on the Legal Consequences for States of the
Continued Presence of South Africa in South West Africa (Namibia), 1.C.J.
Reports, 1971, 16, at pp. 54-56, where the International Court of Justice
treated the people of the Mandated Territory of South West Africa as having
an actual right of progress towards independence, which had been violated by
South Africa’s failure as Mandatory Power to comply with its obligation to
submit to the supervision of United Nations organs.
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deprive a people of this right. These duties have been ex-
pressed, or if not expressed are implied in the Declarations,
ante, adopted by the General Assembly, and in addition find
some support in the practice of the past decade. First, there
has been the rapid emancipation of many colonies and non-
self-governing territories. Second, there has been the impact
of the above-mentioned Declaration on the Granting of
Independence to Colonial Countries and Peoples. In this
Declaration, the General Assembly proclaimed the necessity of
bringing to a speedy and unconditional end, colonialism in all
its forms and manifestations, and called for immediate steps to
be taken to transfer all powers to the peoples of territories
which had not yet attained independence. By a subsequent
Resolution of November 27, 1961, the Assembly established a
Special Committee of Seventeen to implement the Declaration,
and this Committee, enlarged in 1962 to consist of twenty-four
members, has since been active in all directions.! Third, the
process of ratification and accession of the two Covenants,
mentioned above, should consolidate acceptance of the duties
correlative to the right of self-determination.

There still remains some difficulty as to what the expression
“ self-determination ” itself means, or includes. Presumably,
it connotes freedom of choice to be exercised by a dependent
people through a plebiscite or some other method of ascertain-
ment of the people’s wishes.? Another difficult problem is to
determine which communities of human beings constitute
‘““ peoples ” for the purpose of enjoying the right of self-
determination.® Aspects such as common territory, common
language, and common political aims may have to be considered.

1 The full title of the Committee is ‘‘ Special Committee on the Situation with
regard to the Implementation of the Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples . By the beginning of 1971,
it was reduced to a membership of twenty-one, as a result of the withdrawal
of Australia, the United Kingdom, and the United States.

2 Cf. the provisions for freedom of choice to be exercised by the people
of West New Guinea, according to Article XVIII of the Netherlands-
Indonesia Agreement of August 15, 1962.

3 See Eagleton, American Journal of International Law (1953), Vol. 47,
pPp- 2848——4983’ and D. B. Levin, Sovier Year Book of International Law, 1962,
pp. .
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Prior to 1958, it could be said that customary international
law conferred no right upon dependent peoples or entities
to statehood, although exceptionally some such right ad hoc
might be given by treaty, or arise under the decision of an
international organisation.! It is clear in the light of recent
practice that such right is not conditioned upon the attainment
of complete economic self-reliance.

Sovereignty of Peoples and Nations over their Natural Wealth
and Resources

In a similar connection, is the so-called principle of ‘‘ econo-
mic self-determination ”, expressed in the United Nations
General Assembly Resolution of December 21, 1952, affirming
the right of peoples freely to use and exploit their natural
weaith and resources. If the Resolution signified that, in the
absence of treaty limitations or international law restrictions,
a State was entitled to control the resources within its territory,
it would merely enunciate a truism. The real object of the
Resolution seems, however, to have been to encourage under-
developed countries to make use of their own resources, as a
proper foundation for their independent economic develop-
ment.

Later, fuller and more elaborate expression was given to
the principle in Resolutions of the General Assembly dated
respectively December 14, 1962, and November 25, 1966, and
the right of all peoples freely to dispose of their natural wealth
and resources was affirmed in identical terms in Article 1 of the
Covenant on Economic, Social and Cultural Rights of December
16, 1966, and Article 1 of the Covenant on Civil and Political
Rights of the same date. Article 25 of the former Covenant
also declared that nothing therein was to be interpreted as
impairing the ““ inherent right of all peoples to enjoy and utilise
fully and freely their natural wealth and resources ’. There

v As, e.g., by the Resolution of the United Nations General Assembly in
November, 1949, that Libya and Italian Somaliland should become indepen-
dent sovereign States, a Resolution adopted pursuant to the powers conferred
by Annex XI, paragraph 3, of the Treaty of Peace with Italy of 1947.
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have been other Resolutions of the General Assembly on the
subject, and these, together with the 1962 and 1966 Resolutions,
reflect not only the idea of a State’s sovereign control over its
own resources, not to be surrendered but to be safeguarded
even when foreign capital is imported to promote development,
but also an insistence, implicitly if not expressly, that it is the
responsibility of the international community to assist in
maximising the exploitation and use of the natural wealth of
developing countries, and so contribute to strengthening their
capability to promote their economic development by their own
efforts. Since the ruling criterion is that of a State’s permanent
sovereignty over its own resources, it is this State’s national
law which according to the Resolutions must govern questions
of compensation for nationalisation or expropriation of foreign
enterprises, while remedies given in the national courts must be
exhausted before seeking relief in the international forum.

This affirmation and re-affirmation of the principle of a
nation’s sovereign control over its own resources has
undoubtedly generated some new currents in international
economic law. One important result has been the far-reaching
United Nations programme for the evaluation and development
of natural resources.

3.—ASSOCIATIONS OR GROUPINGS OF STATES

States are free, consistently with their obligations under the
United Nations Charter, to form associations or groupings for
general or particular purposes. The Commonwealth, men-
tioned above,! remains an outstanding illustration, and so also
the Organisation of American States (OAS), and the Organisa-
tion of African Unity. Some of these associations or group-
ings, for example the European Economic Community (Com-
mon Market), and the North Atlantic Treaty Organisation
(NATO), are, in effect, of the character of international

1 See pp. 124-126.
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organisations, and therefore come within the ambit of
Chapter 19, below.

Since the end of the Second World War, the number of such
associations or groupings of States has rapidly increased. The
principal functions or purposes served by them are political,
or economic, or related to the mutual defence and security of
the members. The novel feature of these new associations or
groupings is not only their diversity, but the establishment in
each instance of a permanent or semi-permanent machinery,
to enable them to function as working unities.

The majority of such bodies are regional in character or
have regional implications, but sometimes include States not
located in the region concerned.

On the economic side, there is the European Economic Com-
munity (Common Market) established by the Treaty of Rome
of March 25, 1957, the European Free Trade Association
(EFTA) established by the Stockholm Convention of November
20, 1959, and the Latin American Free Trade Association
(LAFTA) established by the Montevideo Treaty of February,
1960.

Examples of unions or alliances of States for mutual security
purposes, supported by permanent machinery, are the North
Atlantic Treaty Organisation (NATO) formed pursuant to the
North Atlantic Security Pact of April 4, 1949, the South-East
Asia Treaty Organisation (SEATO) established under the
South-East Asia Collective Defence Treaty signed at Manila
on September 8, 1954, and the association for security purposes
of Australia, New Zealand, and the United States (ANZUS)
under their Security Treaty signed at San Francisco on Sep-
tember 1, 1951.

It is too early as yet to determine the precise impact on inter-
national law of these associations or groupings, each with
permanent organs, some of which indeed have been invested
with unusual powers. Usages and practices may develop,
pointing the way to a new field of international law.



CHAPTER 6
RECOGNITION

1.—RECOGNITION IN GENERAL!

THE identity and number of States belonging to the international
community are by no means fixed and invariable. The march
of history produces many changes. Old States disappear or
unite with other States to form a new State, or disintegrate and
split into several new States, or former colonial or vassal
territories may by a process of emancipation themselves attain
to statehood. Then, also, even in the case of existing States,
revolutions occur or military conquests are effected, and the
status of the new Governments becomes a matter of concern
to other States, which formerly had relations with the displaced
Governments.

These transformations raise problems for the international
community, of which the paramount one is the matter of
recognition of the new State or new Government or other
change of status involved. At some time or other, this issue
of recognition has to be faced by other States, particularly
if diplomatic intercourse must necessarily be maintained with
the States or Governments to be recognised.

However, the subject is one of some difficulty, and at this
stage of the development of international law, can be presented
less as a collection of clearly defined rules or principles than
as a body of fluid, inconsistent, and unsystematic State practice.

The reasons for this are twofold:—

(a) Recognition is, as the practice of most States shows,
much more a question of policy than of law. The policy of
the recognising State is conditioned principally by the necessity

1 See Chen, The International Law of Recognition (1951); Jean Charpentier,
La Reconnaissance Internationale et L’Evolution du Droit des Gens (Paris,
31995569)), Hans-Herbert Teuscher, Die Vorzeitige Anerkennung im Vilkerrecht



Chap. 6.—Recognition 141

of protecting its own interests, which lie in maintaining proper
relations with any new State or new Government that is
likely to be stable and permanent.! Besides this, other political
considerations, for example, trade, strategy, etc., may influence
a State in giving recognition. Consequently there is an
irresistible tendency in recognising States to use legal principles
as a convenient camouflage for political decisions.

(b) There are several distinct categories of recognition. At
the outset there are the categories already mentioned—the
recognition of new States, and the recognition of new Heads
or Governments of existing States. Although very much the
same principles are applicable to both, it is important that
they should not be confused.? In addition to these two heads
of recognition, there are the recognition of entities as entitled
to the rights of belligerency, the recognition of entities entitled
to be considered as insurgent Governments, and the recognition
of territorial changes, new treaties, etc. (see below). Finally,
there is the distinction to bear in mind between recognition
de jure and de facto of States and Governments.

It is important that in considering the international law and
practice as to recognition, due allowance should be made for
the exigencies of diplomacy. States have frequently delayed,
refused, or eventually accorded recognition to newly-formed
States or Governments for reasons that lacked strict legal
justification.® For example, in the First World War, Great
Britain, France, the United States, and other Powers recognised
Poland and Czechoslovakia before these latter actually existed
as independent States or Governments. Similarly, in the

! This conclusion is drawn by Professor H. A. Smith from a study of British
prac;;c%; see Smith, Great Britain and the Law of Nations, Vol. 1 (1932), at
pp. 77-80.

* Hence, it is necessary when referring to a particular act of recognition to
be most specific in stating what the State, Government, or other entity is
recognised as being. It is inadequate merely to state that some entity has
been ‘‘ recognised .

* Among such considerations have been the following:—That the entity
recognised could give valued help as a co-belligerent; that the entity recognised
was willing to conclude a general settlement with the recognising State; that
recognition or non-recognition might offend an ally,
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Second World War the grant of recognition was conditioned
by the supreme necessity of strengthening the ranks in the
struggle against the Axis Powers, as for example in the case of
the recognition of the Governments-in-exile in London.
Political and diplomatic considerations also explain the
puzzling divergencies among States since 1948 so far as con-
cerned the recognition of the newly emerged State of Israel,
and of the People’s Republic of China.

In form and in substance, recognition has continued to
remain primarily a unilateral diplomatic act on the part of one
or more States. No collective, organic procedure for granting
recognition based on established legal principles has yet been
evolved by the international community, although the provisions
in the United Nations Charter (Articles 3-4) directed to the
admission of States to membership of the Organisation may
incidentally amount to a certificate of statehood.

Accordingly, the recognition of a new State has been defined
with some authority? as:—

““, . . the free act by which one or more States acknowledge
the existence on a definite territory of a human society politically
organised, indepzsndent of any other existing State, and capable
of observing the obligations of international law, and by which
they manifest therefore their intention to consider it a member
of the international community *’.

To express these two statements in another way, the State,
to be recognised, must possess the four characteristics mentioned
in the Montevideo Convention (see above, at p. 101), with
particular regard to the capacity to conduct its international
affairs, although the requirement of definiteness of territory is not
generally insisted upon (cf. the case of the recognition of Israel
in 1949, while its boundaries were still not finally determined).

Recognition as a Government, on the other hand, implies
that the recognised Government is, in the opinion of the
recognising State, qualified to represent an existing State.

1 By the Institute of International Law; see Resolutions adopted at Brussels
in 1936, Article 1, American Journal of International Law (1936), Vol. 30,
Supplement, at p. 185.
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This act of recognition in both cases may be express, that
is by formal declaration (which may be by diplomatic Note,
note verbale, personal message from the head of State or Minister
of Foreign Affairs, parliamentary declaration, or treaty),!
or implied when it is a matter of inference from certain relations
between the recognising State and the new State or new Govern-
ment. The manner of recognition is not material, provided
that it unequivocally indicates the intention of the recognising
State. There are no rules of international law restrictive of the
form or manner in which recognition may be accorded.

Recognition under modern State practice involves more
than cognition, that is to say more than an avowal of knowledge
that a State or Government possesses the requisite bare qualifi-
cations to be recognised. This is proved by the fact, inter alia,
that substantial delays may occur before a State or Government
is recognised, notwithstanding that its status may be beyond
doubt. The practical purpose of recognition, namely, the
initiation of formal relations with the recognising State, must
also always be borne in mind. Once granted, recognition
in a sense estops or precludes the recognising State from con-
testing the qualifications for recognition of the State or Govern-
ment recognised.

Many writers have, however, sought to draw wider theoretical
implications as to the object of recognition.

There are two principal thecries as to the nature, function,
and effect of recognition:—

(a) According to the constitutive theory, it is the act of
recognition alone which creates statechood or which clothes a
new Government with any authority or status in the inter-
national sphere.

(b) According to the declaratory or evidentiary theory
statechood or the authority of a new Government exists as
such prior to and independently of recognition. The act of

! The Minister concerned may also, by Press Statement, expressly declare
that an otherwise ambiguous Note or note verbale constitutes formal recogni-
tion.
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recognition is merely a formal acknowledgment of an
established situation of fact.

Probably the truth lies somewhere between these two
theories. The one or the other theory may be applicable
to different sets of facts. The bulk of international practice
supports the evidentiary theory, inasmuch as while recognition
has often been given for political reasons and has tended
therefore to be constitutive in character, countries generally
seek to give or to refuse it in accordance with legal principles
and precedents. Also recognition has frequently been with-
held for political reasons® or until such time as it could be
given in exchange for some material diplomatic advantage to
be conceded by the newly recognised State or Government—
a clear indication that the latter already possessed the requisite
attributes of statehood or governmental authority. Moreover,
a mere refusal by a single State to recognise could not affect
the situation if a great number of other States had already
given their recognition. Nor have States in practice regarded
non-recognition as conclusive evidence of the absence of
qualifications to be a State or a Government. Indeed by
insisting that unrecognised States or Governments must observe
the rules of international law, they have implicitly acknow-
ledged that they possess some status as such.

The evidentiary theory is further supported by the following
rules :—

(a) The rule that if a question arises in the Courts of a
new State as to the date at which the State came into existence,
it will be irrelevant to consider the date when treaties with
other States recognising it came into operation. The date
when the requirements of statehood were in fact first fulfilled
is the only material date.?

(b) The rule that recognition of a new State has retroactive

1 As in the case of the early refusal to recognise the Soviet Union because of
its failure to fulfil contractual obligations of the former Tsarist Government.

2 See Rights of Citizenship in Succession States Cases, Annual Digest of
Public International Law Cases, 1919-1922, Nos. 5, 6 and 7. See also
Article 9 of the Charter of the Organisation of American States, Bogot4,
l9§8:§“ The political existence of the State is independent of recognition by
other States *’.
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effect, dating back to its actual inception as an independent
State.!

These two rules which apply also to newly recognised
Governments are based principally on the necessary considera-
tion that there should be no gap of time during which a State
or Government is out of existence. In other words, continuity
is the essence of State sovereignty or of governmental authority.
Otherwise, many transactions, contracts, changes of status,
etc., of the utmost importance to private citizens, would be
null and void because made in a period when the laws of the
particular State or Government under which they were effected
were unrecognised.

The constitutive theory finds some support in the fact that
only upon recognition does the recognised State or Govern-
ment acquire any status, as such, in the municipal Courts of
the recognising State.?

Is there a duty to grant recognition?

It has been urged that States are subject to a duty under
international law to recognise a new State or a new Government
fulfilling the legal requirements of statehood or of govern-
mental capacity.® However, the existence of such a duty is

! Aksionairnoye Obschestvo A. M. Luther v. Sagor (James) & Co., [1921]
3 K.B. 532; and as to the retroactive effect of recognition, see further below
in this Chapter, pp. 164-165. A further authority against the constitutive
theory is the Tinoco Arbitration (1923) where the Arbitrator held that the
revolutionary Tinoco Government of Costa Rica which came into power in
1917 was a properly constituted Government, although not recognised by
Great Britain, and that Great Britain was not estopped (i.e., precluded in
law) by such prior non-recognition from later alleging that the Government
was in fact a duly and properly constituted one; see United Nations Reports
of International Arbitral Awards, Vol. 1, pp. 371 et seq.

2 See below at pp. 159-161.

3In observations forwarded to the United Nations in 1948 on the Draft
Declaration on the Rights and Duties of States (see above, pp. 92-93), the
British Government stated that it favoured a development of international
law under which recognition would become a matter of legal duty for all
States in respect to entities fulfilling the conditions of statehood, etc.
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not borne out by the weight of precedents and practice, particu-
larly the divergencies since 1949 in the recognition of the People’s
Republic of China, although it could perhaps be said that in
recognising certain newly emerged States (i.e., decolonised
territories or emancipated trust territories) some States con-
sidered that they were bound to accord recognition.

If indeed there were such a legal duty to recognise, it is
difficult to say by whom and in what manner it could be
enforced. To each duty, there must correspond a correlative
right, and how would one define this right? Is it a right of the
State claiming to be recognised, or a right of the international
community, and how would such claims of right be presented ?
The answer to these questions must be that there is no general
acceptance of the existence of the duty or the right mentioned.
No right to recognition is laid down in the Draft Declaration
on the Rights and Duties of States, drawn up by the Inter-
national Law Commission in 1949. The action of States in
affording or withholding recognition is as yet uncontrolled
by any rigid rules of international law; on the contrary recog-
nition is treated, for the most part, as a matter of vital policy
that each State is entitled to decide for itself.! Podesta Costa’s
view that recognition is a * facultative * and not an obligatory
act is more consistent with the practice. There is not even a
duty on a State under international law to withdraw recognition
if the qualifications of statehood or of governmental authority
cease to exist. The apparent arbitrariness of State practice
in this regard is tempered by the consideration that most
States endeavour, as far as possible, to give recognition accord-
ing to legal principles and precedents, to the extent at least
that although they may withhold recognition for political
reasons, when they do grant it they generally make sure that
the State or Government to be recognised at least possesses
the requisite legal qualifications. To this degree States do
treat recognition as a legal act.

1 Also municipal Courts have adopted the view that the decision to recognise
is a political one, to be performed by the executive, and not to be questioned
in a Court of law; cf. Oetjen v. Central Leather Company (1918), 246 U.S. 297.
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Implied Recognition

Implied recognition is very much a matter of the intention
of the State said to have given recognition. The implication
is made solely when the circumstances unequivocally indicate
the intention to establish formal relations with the new State
or new Government. Such clear-cut cases will naturally be
limited. There are other cases in which a State may lay itself
open to the inference of having recognised another State or
Government, for example, by entering into some form of
relations with it. Such conduct can usually amount to no
more than recognition de facto, or recognition of an entity as
an insurgent authority, or indicate an intention to maintain,
through agents, informal relations without recognition.

In practice, the only legitimate occasions for concluswely
implying recognition de jure are:—

(1) The formal signature of a bilateral treaty by the recognised
and recognising States (for example, the Treaty of Commerce
between Nationalist China and the United States in 1928) as
distinct from mere temporary arrangements or agreements. It
is not necessary that the treaty be ratified.!

(2) The formal initiation of diplomatic relations between
the recognised and recognising State.

(3) The issue of a consular exequatur by the admitting State
for a consul of an unrecognised State.

In certain exceptional circumstances, but not otherwise,?
recognition has been inferred from the following circumstances:

(a) Common participation in a multilateral treaty. How-
ever, States such as Great Britain and the United States have,
sometimes, when signing a Convention, declared that their
signature was not to be construed as the recognition of a
signatory or adhering Power not recognised by them.

(b) Participation in an international conference.

! Republic of China v. Merchants’ Fire Assurance Corporation of New York
(1929), 30 F. (2d) 278.

? Note, e.g. the Protocol to the Declaration on the Neutrality of Laos,
signed at Geneva on July 23, 1962. The United States, and the People’s
Fflep}l)lblic oflChina, not recognised by the United States, were both parties to
the Protocol.
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(c) Initiation of negotiations between a recognising and a
recognised State.

Recognition of the validity of the laws decreed or enacted
by a particular entity, does not necessarily import recognition
of the law-making entity.?

Recognition subject to a condition

Sometimes States are recognised subject to a condition,
generally an obligation which they undertake to fulfil. Thus,
the Berlin Congress of 1878 recognised Bulgaria, Montenegro,
Serbia, and Rumania, under the condition only that these
States should not impose any religious disabilities on any of
their subjects.

The effect of such conditional recognition is that failure to
fulfil the obligation does not annul the recognition, as once
given this is incapable of withdrawal. By breaking the
condition, the recognised State may be guilty of a breach of
international law, and it is open to the recognising States to
sever diplomatic relations as a form of sanction, or otherwise to
proceed. But the status which the recognised State has
obtained from the act of recognition cannot then be retracted.
By way of exception, however, the conditional recognition of
States or Governments which are just in process of emerging
is probably revocable. Thus the recognition in 1919 by Great
Britain of the Esthonian National Council ¢ for the time being
provisionally and with all necessary reservations as to the
future ’2 was no doubt revocable in the sense that it did not
constitute an undertaking to continue the recognition if con-
ditions altered.

In this topic of conditional recognition, the term * condition
is thus not used in its true legal connotation as a vital term
going to the root of a legal act, so that if the term be not
performed such act becomes void or inoperative.

In practice States have repeatedly, as consideration for the
grant of recognition, exacted from States or Governments to

! Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C.
853, at p. 961; [1966] 2 All E.R. 536, at p. 581.
2 The Gagara, [1919] P. 95.
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be recognised some guarantee or undertaking or stipulation
(for example, respect for private property as in the case of the
United States recognition in 1937 of the new Bolivian Govern-
ment). This practice is consistent with the predominantly
political character of the unilateral act of recognition. It is
true, however, that if recognition should under international
law become purely and simply the cognitive act of registering
the existence of statehood or of governmental capacity, logically
it could not be subject to any such extrinsic term or condition.

Collective Recognition

The advantages of recognition taking place by some collective
international act, or through the medium of an international
institution cannot be denied. It would obviate the present
embarrassments due to unilateral acts of recognition.!

In the light of the Advisory Opinion of the International
Court of Justice, on Conditions of Membership in the United
Nations,? which recognises statehood as a primary qualification
for admission to the United Nations, it is clear that such
admission is tantamount to recognition of the Member admitted

as a State.?

! There are a number of historical precedents of collective recognition;
e.g., the recognition of Bulgaria, Montenegro, Serbia and Rumania by the
'Belilg; lCongress of 1878, and of Esthonia and Albania by the Allied Powers
in 2

21.C.J. Reports (1948), at pp. 57 et seq.

3 As distinct from the admission of a new Member State to the United
Nations, there is the question of the acceptance of the credentials of the
Government of an existing Member State. Quaere whether accepting within
the United Nations the credentials of a revolutionary Government of a
Member State involves the same considerations as the recognition of that
Government. In a memorandum circulated to the Security Council members
on March 8, 1950, the Secretary-General adopted the view that the
two matters rested on different considerations. In this connection, see
D. I. Feldman, Soviet Year Book of International Law, 1961, pp. 50-64.
A stage may be reached where, unless the credentials of the effective Govern-
ment are accepted in the same manner as it has been recognised, the Member
State concerned will for all practical purposes be denied its due right of par-
ticipating in the Organisation. The matter had been raised repeatedly from
1950 onwards in connection with the claim by the Soviet Government and
other Governments of Member States that the Nationalist Government of
China could no longer represent China within the United Nations, but that
the credentials of the Government of the Communist People’s Republic of
China, which had been recognised by a number of States, should for that and
other reasons be accepted. While ultimately, in 1971, support was obtained
for acceptance of the latter Government’s credentials, controversy centred on
the point whether the former Government should remain a Member.
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Recognition of a Head of State or of a new Government

As pointed out above, this has nothing to do with the recog-
nition of a State itself. According to one American
authority!:—

“ The granting or refusal of recognition (of a Government)
has nothing to do with the recognition of the State itself. If
a foreign State refuses the recognition of a change in the form
of government of an old State, this latter does not thereby
lose its recognition as an international person ”.

In the case of existing States, no difficulty arises except
when changes in the headship of the State or of its Government
take place in an abnormal or revolutionary manner.

Where the change proceeds in a formal and constitutional
way, recognition by other States is purely a matter of formality.
But in the case of a revolution the recognition of the revolu-
tionary Government is a serious question and a decision thereon
is only made with great care. It is practically impossible to
lay down any definite legal principles on the matter, so
materially do political considerations usually impinge thereon,
while the practice is, as may be expected, confused and con-
flicting. The recognising Government should at least be
satisfied as to the prospects of stability of the new Government.
Although the premature recognition of a revolutionary Govern-
ment may justifiably be treated by the legitimate Government
as an unfriendly act, it is questionable in the light of modern
practice whether, in the absence of some display of force or
threat of force by the recognising State towards the legitimate
Government, this can amount to a breach of international law
(for example, an intervention).?

In the case of nascent States, recognition raises many problems
for the recognising States; first, because of the merging of the

! Lehigh Valley Railroad Co. v. The State of Russia (1927), 21 F. (2d) 396.

2 A historical instance of premature recognition which wasi n fact treated
as an intervention was that of the recognition by France in 1778 of the United
States Government. The weight of subsequent practice, leaning in favour of
the claims of revolutionary Governments commanding popular support, has
tended to discount the view that any diplomatic assistance to such Governments
may represent an intervention. In 1968-1969, during the course of the
Nigerian Civil War, it was claimed that the recognition of the Biafran Govern-
ment might constitute an intervention.
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new State with its new Government and the difficulty of
recognising the one without recognising the other; secondly,
most States prefer, in the matter of recognition of nascent
States, to be as non-committal as possible and to preface the
date of recognition de jure by a stage of recognition de facto.

There is no difficulty, of course, where the new State is a
former dependency or trust territory, and the parent or tutelary
State, itself already de jure recognised, has consented to emanci-
pation. Recognition can be accorded automatically, and is
essentially then a legal act of a cognitive nature. This is
indeed what happened in the case of the recognition of the
large number of African and Asian States, which have emerged
since the end of the Second World War.

Withdrawal of Recognition

As a rule, recognition de jure once given is irrevocable.
This holds true even though recognition was given in the first
instance from purely political motives to indicate to the world
at large that relations with the recognised State or Government
are being initiated. It is a paradox that when a gesture is
made in a contrary sense, indicating that no further relations
will be maintained with the formerly recognised State or
-Government, it is not in general attended by a withdrawal of
recognition. A formal severance of diplomatic relations may
be declared, but the once recognised State or Government does
not otherwise lose its status in the international community.
Thus, Great Britain recognised the Soviet Government de jure
in 1924, but later broke off relations in 1927, and although
relations were subsequently resumed, participated in the
vote of 1939 expelling the Soviet Union from the League of
Nations. Neither the rupture of diplomatic relations nor the
act of expulsion annulled recognition of the Soviet Government.

Sometimes a refusal to recognise is virtually equivalent to
a state of severance of diplomatic relations. This is particu-
larly well illustrated by the attitude of the United States of
non-recognition of the Soviet Government before November,
1933, when recognition was given. A communication of
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the United States Department of State to the New York
Court of Appeals in 1933 characteristically defined this
attitude! :—

*“ The Department of State is cognisant of the fact that the
Soviet regime is exercising control and power in territory of
the former Russian Empire and the Department of State has
no disposition to ignore that fact.

The refusal of the Government of the United States to accord
recognition to the Soviet regime is not based on the ground
that the regime does not exercise control and authority
in territory of the former Russian Empire, but on other
facts ™.

Of similar significance is the current refusal (since 1949) of the
United States to extend recognition to the Government of the
Communist People’s Republic of China.

Non-recognition of a new State or new Government does
not mean non-intercourse with non-recognising States, just as
non-intercourse does not necessarily signify non-recognition.?
For instance, the British Government has in practice never
declined to have talks or to transact necessary business with the
agents or Ministers of unrecognised States or Governments,
as witness the discussions with the Rhodesian Government
after its unilateral declaration of independence, although it
has been made plain that such informal relations or non-
committal exchanges did not in any sense amount to formal
diplomatic intercourse. Thus frequently consular appoint-
ments have been made to such unrecognised communities,
although care has been taken to express the appointments in
such a way as not to involve even de facto recognition.® In

1 Salimofff & Co. v. Standard Oil Co. of New York (1933), 262 N.Y. 220

2 In Compania de Transportes Mar Caribe, S.A. v. M|T Mar Caribe (1961),
American Journal of International Law (1961), Vol. 55, p. 749, a United States
District Court appears to have treated the rupture of diplomatic relations
with Cuba by the United States on January 3, 1961, as a withdrawal of
recognition.

3 See Smith, Great Britain and the Law of Nations (1932), Vol. I, at p. 79.
In 1949, Great Britain intimated to the newly formed Government of the Com-
munist People’s Republic of China that it was ready to conduct informal
relations with authorities of that Government through British consular officers,
while stopping short of de facto recognition (see Civil Air Transport Incorporated
v. Central Air Transport Corporation, [1953] A.C. 70, at pp. 88-89).
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the opinion of the International Law Commission in 1967,
a State may send a special mission to, or receive a special
mission from, a State not recognised by it. Perhaps, the most
significant recent example is the fact that on a large number of
occasions since 1949 the United States has participated in
discussions or negotiations with the Communist People’s
Republic of China, including the series of exchanges and contacts
in Warsaw since 1955, although refusing to grant formal
recognition. One may wonder whether this constitutes a
tertium quid, in addition to recognition de jure and de facto
(see post)—that is, a kind of non-formal tacit acceptance.

2.—REecoGNITION DE JURE AND DE FAcCTO

The practice of States draws a distinction between recog-
nition de jure and de facto.

Recognition de jure means that according to the recognising
State, the State or Government recognised formally fulfils
the requirements laid down by international law for effective
participation in the international community.

Recognition de facto means that in the opinion of the
recognising State, provisionally and temporarily and with all
due reservations for the future, the State or Government
recognised fulfils the above requirements in fact (de facto).

In modern times, the practice has generally been to preface
the stage of de jure recognition by a period of de facto
recognition, particularly in the case of a legally constituted
government giving way to a revolutionary regime. In such
a case, de facto recognition is purely a non-committal formula
whereby the recognising State acknowledges that there is a
legal de jure government which *“ ought to possess the powers of
sovereignty, though at the time it may be deprived of them ”,

1 See paragraph 2 of draft Article 7 of the Commission’s Draft of Articles
on Special Missions, and commentary thereon, in the Report of the Commis-
sion on the Work of its Nineteenth Session (1967). Article 7 of the Conven-
tion on Special Missions, opened for signature on December 16, 1969, merely
provides that the existence of diplomatic or consular relations is not necessary
for the sending or reception of a special mission, paragraph 2 of draft
Article 7 having been omitted.
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but that there is a de facto government °° which is really in
possession of them, although the possession may be wrongful
or precarious .1 Meanwhile de facto recognition secures
considerable economic advantages to the recognising State,
enabling it to protect the interests of its citizens in the territory
of that State or Government. At a later stage, when the need
for reservations no longer exists because the future of the
new State or new regime is completely assured, de jure
recognition is formally given.

If there be conclusive evidence of continuing de jure recog-
nition, a Court is not entitled to find that there has been
de facto recognition, even of an entity subordinate to the
de jure recognised Government.2

Where a Court sitting in a particular territory has to deter-
mine the status of a new Government which has illegally
assumed control of that territory, there can be no question of
recognition de jure of the legitimate Government and of
recognition de facto, at the same time, of the new Government.
The Court will have to decide, not merely whether the usurping
regime is an established de facto Government, but whether it is
a lawful Government at all.?

The point may be raised whether the jus of de jure recogni-
tion means:—(a) State law, (b) international law, or (c) abstract
justice, in the sense of “ right”. Ideally, it should mean
international law, which in this regard should be guided by
(c)—abstract justice—and should condition (a)—State law.
Unfortunately, State practice falls far short of such standards,
and the words de jure signify little more than the observation
of legal or traditional forms in giving recognition, and a
formal compliance by the recognised State or Government
with the requisite qualifications.

None the less, British practice in the matter of de jure

1See Aksionairnoye Obschestvo A. M. Luther v. Sagor (James) & Co., [1921)
3 K.B. 532, at p. 543.

2 Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C. 853,
at pp. 903, 925; [1966] 2 All E.R. 536, especially at pp. 545, 559.

3 See Madzimbamuto v. Lardner-Burke, [1969] 1 A.C. 645, at pp. 723-725.
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recognition has been guided by a reasonably consistent policy
based on precedent. To quote Professor H. A. Smith!:—
. . . The normal policy of this country for over a hundred
years has been to insist upon certain conditions as a precedent
to the grant of de jure recognition of a new State or a new
Government. We have required, first, a reasonable assurance
of stability and permanence. Secondly, we have demanded
evidence to show that the Government commands the general
support of the population. Thirdly, we have insisted that it
shall prove itself both able and willing to fulfil its international
obligations .

As to de facto recognition, it is misleading to regard this
as always tentative or revocable; more generally it is simply a
convenient prelude to the more formal and more permanent
type of recognition—recognition de jure. Both types of
recognition presuppose effective governmental control in fact.?

To take illustrations from British practice, the Soviet Govern-
ment was de facto recognised on March 16, 1921, but only de
jure on February 1, 1924. In 1936, Great Britain de facto
recognised the Italian conquest of Abyssinia, and in 1938 de
jure recognised Italy’s sovereignty over that region. Also
Great Britain de facto recognised the progressive occupation
of different parts of Spain by the insurgent forces in the course
of the Spanish Civil War, 1936-1938, until finally de jure
recognition was given to the Franco Government after all
Spanish territory had been won over.

So far as concerns the legal incidents of recognition, there
are few differences in English law between de facto and de
Jjure recognition.

The de facto recognition by Great Britain of a foreign
government is as conclusively binding, while it lasts, upon an
English Court as de jure recognition, for the reasons stated

1 See Smith, Great Britain and the Law of Nations (1932), Vol. 1, at p. 239.
U.S. practice is 10 a similar effect; see M. M. Whiteman, Digest of International
Law (1963), Vol. 2, pp. 72-73.

2 Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C. 853,
at pp. 956-957; [1966] 2 All E.R. 536, at p. 579.
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by Warrington, L.J., in Aksionairnoye Obschestvo A. M.
Luther v. Sagor (James) and Co.}

‘“ In the latter case, as well as in the former, the Government
in question acquires the right to be treated by the recognising
State as an independent sovereign State, and none the less
that our Government does not pretend to express any opinion
on the legality or otherwise of the means by which its power
has been obtained .

It follows also that the act of recognition de facto has retro-
active operation exactly as in the case of recognition de jure.!
Moreover, transactions between a British subject and the
Government of a foreign State which has received de facto
recognition from Great Britain are binding on that foreign
State and cannot be repudiated by a subsequent Government
which has overthrown its predecessor by force.?

One material difference is that it is not the practice of the
British Crown to receive as properly accredited diplomatic
envoys, representatives of States which have not been recog-
nised de jure.

A conflict of authority between a displaced de jure Govern-
ment and a newly recognised de facto Government may often
arise. In such an event, an English Court of law adopts the
view that so far as concerns matters in the territory ruled by the
de facto Government, the rights and status of the de facto
Government prevail. This rule would seem to follow from two
notable cases, Bank of Ethiopia v. National Bank of Egypt and
Liguori,® decided by Clauson, J., and the Arantzazu Mendi,*
decided by the House of Lords. The former decision arose out
of the situation created by the Italian conquest of Abyssinia in
1936. After the Italian Government had been recognised de
facto, it enacted certain laws which were in conflict with those
issued by the exiled Emperor of Abyssinia—the de jure ruler

1[1921] 3 K.B. 532, at p. 551.

2 Peru Republic v. Dreyfus Brothers & Co. (1888), 38 Ch.D. 348. Also,
although a State is recognised only de facto as having authority over a particular
area of territory, it is to be treated as having full jurisdiction over persons within
that area ; see R.v. Governor of Brixton Prison, Ex parte Schiraks, [1963] 1 Q. B.
55;[1962) 3 All E.R. 529, H.L.

3{1937) Ch. 513. 4 11939] A.C. 256.
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who had been forced to flee from his conquered country.
Clauson, J., held that as the authority of the de jure ruler
was merely theoretical and incapable of being enforced,
whereas actually the Italian Government was in control of
Abyssinian territory and de facto recognised, effect must
be given to the laws of this Government over those of the de
Jjure monarch.

The case of the Arantzazu Mendi involved a conflict of rights
between the legitimate and the insurgent Governments in
Spain during the Spanish Civil War, 1936-1938, at a period
when the insurgents had won over the greater part of Spanish
territory. At this stage Great Britain continued to recognise
the Republican Government as the de jure Government of
Spain, but also recognised the insurgent administration as the
de facto Government of that portion of Spain occupied by it.
Proceedings were initiated in the British Admiralty Court by
the de jure Government against the de facto Government to
recover possession of a certain ship, and the latter Government
claimed the usual immunity from suit accorded to a fully
sovereign State. The ship was registered in a port under the
control of the de facto Government, and had been handed
over to that Government in England pursuant to a requisition
decree issued by it. It was held that the writ must be set aside
as the insurgent (or Nationalist) Government was a sovereign
State and was entitled to immunity. The argument put forward
on behalf of the de jure Government that the insurgent
administration was not a sovereign State, since it did not occupy
the whole of Spain, was rejected.

The decision in the Arantzazu Mendi has not escaped
criticism, particularly on the ground that in such circumstances
the concession of jurisdictional immunity to a de facto Govern-
ment without full sovereignty goes too far.! Properly con-
sidered, however, the case is merely a logical extension of the
principles laid down in Aksionairnoye Obschestvo A. M. Luther

! Counsel in Civil Air Transport Incorporated v. Central Air Transport
Corporation, [1953] A.C. 70, at p. 75, described the decision as ‘‘ the high-water
mark of recognition of jurisdictional immunity in the case of de facto
sovereignty .
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v. Sagor (James) & Co. and in Bank of Ethiopia v. National
Bank of Egypt.! Taken together, the effect of the three decisions
was virtually to erase a number of suggested distinctions
between de jure and de facto recognition, so far as the municipal
law effects of each are concerned.

None the less, recognition de facto may have a substantial
function to perform in the field of international law. In this
regard. its difference from recognition de jure is not merely
one of a political character. By recognising a State or Govern-
ment de facto, the recognising State is enabled to acknowledge
the external facts of political power, and protect its interests,
its trade, and citizens, without committing itself to condoning
illegalitites or irregularities in the emergence of the de facto
State or Government. To this extent recognition de facto
is probably a necessary legal expedient.

Besides there are these important differences between de
jure and de facto recognition which render the distinction one
of substance:—(a) only the de jure recognised State or Govern-
ment can claim to receive property locally situated in the
territory of the recognising State;2 (b) only the de jure recog-
nised State can represent the old State for purposes of State
succession, or in regard to espousing any claim of a national of
that State for injury done by the recognising State in breach of
international law; (c) the representatives of entities recognised
only de facto are not entitled to full diplomatic immunities and
privileges;® (d) de facto recognition can, in principle, owing to
its provisional character, be withdrawn on several grounds
other than those normally justifying a withdrawal of de jure
recognition; and (e) if a sovereign State, de jure recognised,

1 See also for a decision on the same lines, Banco de Bilbao v. Rey, [1938]
2 K.B. 176, where it was held that the acts of the de jure Government were a
mere nullity in the area controlled by the de facto Government.

% Haile Selassie v. Cable and Wireless Co., Ltd. (No. 2) (1938), 54 T.L.R
1087, reversed by Court of Appeal, [1939] Ch. 182, after de jure recognition of
Italy’s conquest of Abyssinia. However, the recognition de jure of a new
State or Government cannot operate retroactively so as to invalidate acts of
the previous de jure Government (Civil Air Transport Incorporated v. Central
Air Transport Corporation, [1953] A.C. 70).

* Fenton Textile Association v. Krassin (1921), 38 T.L.R. 259. This point
is, however, doubtful.
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grants independence to a dependency, the new State is to be
recognised de jure and not otherwise.!

3.—LEGAL EFFECTS OF RECOGNITION

Recognition produces legal consequences affecting the rights,
powers, and privileges of the recognised State or Government
both at international law and under the municipal law of
States which have given it recognition. Also, when the subject
of recognition arises for examination, however incidentally,
by the municipal Courts of such States, various problems of
evidence, legal interpretation and procedure enter into con-
sideration.

Here it is important to bear in mind the limits between
international law and State law. Recognition confers on the
recognised State or Government a status under both inter-
national law and municipal law. In this section, we shall
first deal with the status under municipal law, and accordingly
will examine for this purpose the law and practice applied by
Anglo-American Courts.

The capacity of a recognised State or Government may be
considered from a negative aspect, by ascertaining the particular
disabilities? of one which is unrecognised. The principal legal

1 Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C.
853, at p. 906; [1966] 2 All E.R. 536, at p. 547.

2 There may, however, be other matters besides disabilities. One illustration
is that of questions of nationality; e.g., if a State is annexed by an unrecog-
nised State, nationals of the annexed State will, in the municipal Courts of a
non-recognising country, be deemed to retain their citizenship. Acts or
transactions, ‘' necessary to peace and good order among citizens ”, e.g.,
marriages duly performed or transfers properly registered, and therefore not
relevant to any question of power or disability of a State or Government, may
be valid notwithstanding the absence of recognition, the principle being that
there should be no interruption of the administration of law and justice; see
Grotius, De Jure Belli ac Pacis, Book I Chapter 1V, s. xv. 1, Texas v. White
(1868), 74 U.S. 700, at p. 733, Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd.
(No. 2),[1967] 1 A.C. 853; [1966] 2 All E.R. 536, and Advisory Opinion of the
International Court of Justice on the Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa), June 21,
1971, 1.C.J. Reports, 1971, 16. at p. 56 (registrations of births, deaths, and
marriages not invalidated). This ‘ necessity > doctrine ought not to be
extended. Semble, it does not apply to the administrative orders and judicial
decrees of an illegal regime, the Constitution and laws of which are illegal
and void; see Madzimbamuto v. Lardner-Burke, [1969] 1 A.C. 645, at pp.727-
729, and Adams v. Adams, [1971] P. 188, at pp. 208-211; [1970] 3 All E.R.
572, at pp. 585-588.
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disabilities of an unrecognised State or Government may be
enumerated as follows :—

(a) Tt cannot sue in the Courts of a State which has not
recognised it. The principle underlying this rule was well
expressed in one American casel:—

“. .. A foreign power brings an action in our Courts not
as a matter of right. Its power to do so is the creature of
comity. Until such Government is recognised by the United
States, no such comity exists ”.

(b) By reason of the same principle, the acts of an un-
recognised State or Government will not generally be given in
the Courts of a non-recognising State the effect customary
according to the rules of *“ comity ”.

(c) Tts representatives cannot claim immunity from legal
process.

(d) Property due to a State whose Government is un-
recognised may actually be recovered by the representatives
of the regime which has been overthrown.

Recognition transmutes these disabilities into the full status
of a sovereign State or Government. Accordingly, the newly
recognised State or Government :—

(i) acquires the right of suing in the Courts of Law of the
recognising State;

(ii) may have effect given by these Courts to its legislative
and executive acts both past and future;

(iii) may claim immunity from suit in regard to its property
and its diplomatic representatives;

(iv) becomes entitled to demand and receive possession of, or
to dispose of property situate within the jurisdiction of a
recognising State which formerly belonged to a preceding
Government.?

1See Russian Socialist Federated Soviet Republic v. Cibrario (New York
Court of Appeals), 235 N.Y. 255 (1923). Semble, however, an unrecognised
Government if truly exercising complete authority, cannot be sued in an
American municipal Court, inasmuch as it is to be regarded as a sovereign
Government (Waulfsohn v. R.S.F.S.R. (1923), 234 N.Y. 372). Cf. United
States v. New York Trust Co. (1946), 75 F. Supp. 583, at p. 587.

2 See The Jupiter, [1924] P. 236, and Bank of Ethiopia v. National Bank of
Egypt and Liguori, [1937] Ch. 513.
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At international law, the status of a recognised State or
Government carries with it the full privileges of membership
of the international community. Thus it acquires the capacity
to enter into diplomatic relations with other States and to
conclude treaties with them. Also, such other States become
subject to various obligations under international law in relation
to the newly recognised State or Government, which in its turn
incurs similar reciprocal obligations. Upon it, therefore, as
from the date of recognition, fall both the burden and bounty
of international law.

Recognition in the Courts of Law

The rule in British countries and in the United States is
that though the existence of a new State or a new Government
is merely a question of fact, it is one involving important
political considerations and is therefore primarily to be deter-
mined by the political and not by the judicial organs of the State.
Accordingly, on a question of recognition, the Court is entitled
to consult the Executive on the principle that it must act in
unison with the ““ will of the national sovereignty ”’, which is
expressed in external affairs through the Executive alone. To
hold otherwise might lead to a conflict between the Courts
and the Executive at the expense of national interests; for
example, if a Government recognised only by the Courts of a
particular State and not by the Executive could thereby recover
in that State property which it was contrary to national policy
to hand over.

Considerations of evidentiary convenience have also con-
ditioned this principle of consultation of the Executive.
According to Lord Summer in Duff Development Co. V.
Kelantan Government,! British Courts act on the best evidence
available, and the best evidence in this regard is a
statement by the appropriate Secretary of State on
behalf of the Crown.? This is so even if the statement purports
to set out facts which in principle ought to be attested by the

1[1924] A.C. 797, at p. 823.
* See Mighell v. Johore (Sultan), {1894] 1 Q.B. 149.
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British Government in conjunction with other Governments
concerned, or interested.! It is not the business of the Court
to inquire whether a particular Department of State rightly
concludes that a Government is recognised as sovereign,
although if the Crown declined to answer the inquiry at all,
secondary evidence in default of the best might be accepted.
However, a statement by the Executive that a particular
Government is not recognised does not preclude a British Court
from holding that such Government is a sovereign Govern-
ment,? especially in relation to questions not involving jurisdic-
tional immunity.

The deference of American and British Courts? to the attitude
of the Executive in this connection has not escaped criticism.
It has been objected that this solicitude for the views of the
Executive is so exaggerated as almost to amount to an obsession.
Moreover, it is asserted that often the Courts have been more
concerned not to embarrass the Executive in its conduct of
foreign affairs than to protect material interests of private
citizens affected by changes in statehood or Government. On
the other hand it is difficult to see how, on a contested issue
of this nature, a Court could take evidence or obtain the
necessary materials for forming its judgment in any more
satisfactory way. However, the Executive now sometimes
elects to give restrictively phrased certificates, in such form that
the Court may reach a decision uninfluenced by possible reac-
tions on the Executive’s conduct of foreign policy.

Generally speaking, a British Court will take judicial notice
of:—(a) the sovereign status of a State or of its monarch;*
(b) the recognition de facto and de jure of a foreign State or
Government, and if in doubt will apply for information to the
appropriate Secretary of State, whose answer is conclusive.

1 Cf. Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C.
853; [1966] 2 All E.R. 536.

2 See Luigi Monta of Genoa v. Cechofracht Co., Ltd., [1956] 2 Q.B. 552.

3 The American Department of State  Suggestion > (or Certificate) can
20 so far as to *“ suggest > immunity from jurisdiction in the case of a foreign
State or Government, and this may be binding on an American Court; see
Rich v. Naviera Vacuba, S.A., and Republic of Cuba (1961), American Journal
of International Law (1962), Vol. 56, pp. 550-552.

4 See Mighell v. Johore (Sultan), [1894] 1 Q.B. 149.



Chap. 6.—Recognition 163

The statement submitted by the Executive to the Court
and inspected by it should not be subjected to any strained or
unreasonable construction, the purpose being to avoid creating
a divergence between the Court and the Executive. Thus in
The Annette,! the statement was to the effect that the Pro-
visional Government of Northern Russia ““ had not yet been
formally recognised ”’, and Hill, J., refused to infer from this
that the said Government had been informally recognised.? It
is established by the authorities that a clear, complete and
unambiguous answer by the Secretary of State dispenses with
further inquiry by the Court, and excludes other evidence, if
offered.®> Nor can the Executive be cross-examined as to the
terms of its statement or certificate4, although if these are not
sufficiently plain the Court is entitled in ultimate resort to
make its own independent examination®.

A formal statement by the appropriate Secretary of State
tendered to the Court is far from being the sole method of
conveying the Executive’s views. The Law Officers may appear,
either by invitation of the Court or on an intervener,® to inform
the Court of the attitude of the Crown. Also, letters sent
by the Foreign Office to the solicitors acting for one party to
the proceedings, and submitted to the Court, will be regarded
as sufficient evidence of the Crown’s views.’

111919] P. 105.

2 For forms of Foreign Office certificate, see the Arantzazu Mendi, [1939]
A.C. 256, at p. 264; Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2),
[1967) 1 A.C. 853, at pp. 902-903; and Adams v. Adams, [1971] P. 188, at
p. 205; [1970] 3 All E.R. 572, at p. 583.

8 Carl-Zeiss-Stiftung v. Rayner and Keeler, Ltd. (No. 2), [1967] 1 A.C. 853,
at pp. 956-958; [1966] 2 All E.R. 536, especially at p. 579, and Van Heyningen
V. Netherlands East Indies (1949), Queensland State Reports 54. None the
less, the certificate or statement of the executive may always be interpreted by
a British Court; see Gdynia Ameryka Linie Zeglugowe Spolka Akcyjna v.
Boguslawski, [1953] A.C. 11, at p. 43.

4 See Sayce V. Ameer Ruler Sadiq Mohammed Abbasi Bahawalpur State,
[1952] 1 All E.R. 326; affirmed, [1952] 2 All E.R. 64.

5 See Sultan of Johore v. Abubakar Tunku Aris Bendahara, [1952] A.C. 318.
In the Feivel Pikelny Case, London Times, July 1, 1955, Karminski, J., had
recourse to Hansard (i.e., the record of the House of Commons debates) in
order to determine the actual date of recognition, where the Fore