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PREFACE

T r1s book contains an account of our present knowledge of the
history and of the outlines of the system of Islamic law. It is
intended for two groups of readers: students of history, social
sciences, and comparative law on the one hand, and on the
other, students of Arabic who might wish to embark upon this
particularly important and attractive branch of Islamic studies.
Islamic law provides us with a remarkable example of the
possibilities of legal thought and of human thought in general,
and with a key to understanding the essence of one of the great
world religions. This book is concerned with the unique
historical phenomenon of Islamic law as such, and not with the
contemporary laws of those countries in the Near East and else-
where where Muslims live. I am writing as a student of Islam
and of that manifestation of Islam which is Islamic law, and
not as a lawyer, or a comparative lawyer, or a sociologist.
Nevertheless, as a student of the history of Islam, I have tried
to refer the development of Islamic law to the development of
Islamic society, and to integrate the historical and systematic
sections of this book as far as the present state of our knowledge
allows. In order to keep my account within reasonable limits,
I have had to restrict myself to the history of Islamic law within
the orthodox or Sunni community, leaving aside the separate
developments of Shiite and Ibadi law, and to choose, in the
systematic section, the doctrine of one of the orthodox schools
of law, the Hanafi; I have, however, not hesitated to extend
the bibliographies to all orthodox schools and to Shiite and
Ibadi law.,

The bibliography forms an essential part of this book; it
is intended for both groups of its potential readers, but I have
not aimed at bibliographical completeness. In particular, I
have omitted those publications which are now of historical
interest only, or do not add substantially to what has been said
in the text, or fall short of present scholarly standards; I have
been selective, too, with regard to the writings of modern
lawyers on technical points of Islamic law as applied in
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contemporary practice. I trust that the short indications of the
main Arabic sources, both in the historical and in the systematic
section, will be sufficient for students of Arabic; for the sake of
other readers of this book, I have referred to translations of
Arabic texts to the widest possible extent. Those publications
which in my opinion are particularly useful for further study of
the subjects in question have been marked by an asterisk, and
those which I consider indispensable, by a dagger; it goes without
saying that these indications do not imply any derogatory
comment on the other titles included in the bibliography.

I have covered substantially the same field in two previous
publications, Esquisse d’une histoire du droit musulman, Paris, 1653,
for the historical section, and G. Bergsirisser’s Grundziige des
islamischen Rechts, Berlin and Leipzig, 1935, for the systematic
section, The present book, not merely a restatement but the
result of continuous work on the subject over a number of years,
is intended to supersede both. I should like to acknowledge the
courtesy of the Middle East Institute in Washington in allowing
me to draw on the text of my contribution to the volume Law
in the Middle East.

J. 8.

February 1964

PREFACE TO THE SECOND IMPRESSION

IN this second impression, I have made only very few minor
changes, but have brought the bibliography up to date.
J. S.

July 1965
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1

INTRODUCTORY

THE sacred Law of Islam! is an all-embracing body of religious
duties, the totality of Allah’s commands that regulate the life
of every Muslim in all its aspects; it comprises on an equal
footing ordinances regarding worship and ritual, as well as
political and (in the narrow sense) legal rules. It is with these last
that this book is concerned. This restriction is historically and
systematically justified;? it must, however, be kept in mind
that the (properly speaking} legal subject-matter forms part of
a system of religious and ethical rules. -

Islamic law is the epitome of Islamic thought, the most
typical manifestation of the Islamic way of life, the core and
kernel of Islam itself. The very term fikk, ‘knowledge’, shows
that early Islam regarded knowledge of the sacred Law as
the knowledge par excellence. Theology has never been able to
achieve a comparable importance in Islam; only mysticism was
strong enough to challenge the ascendancy of the Law over
the minds of the Muslims, and often proved victorious. But
even at the present time the Law, including its (in the narrow
sense) legal subject-matter, remains an important, if not the
most important, element in the struggle which is being fought
in Islam between traditionalism and modernism under the
impact of Western ideas. Apart from this, the whole life of the
Muslims, Arabic literature, and the Arabic and Isiamic disci-
plines of learning are deeply imbued with the ideas of Islamic
law; it is impossible to understand Islam without understanding
Islamic law.

Islamic law is a particularly instructive example of a ‘sacred
law’. It is a phenomenon so different from all other forms of
law—notwithstanding, of course, a considerable and inevitable
number of coincidences with one or the other of them as far as

! shari'a, shar', the sacred Law; fikh, the science of the shari'a; fakik (pl. fikshd'),
the specialist in fikh. * Cf. below, pp. 112, 2001,
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subject-matter and positive enactments are concerned-—that its
study is indispensable in order to appreciate adequately the full
range of possible legal phenomena. Even the two other repre-
sentatives of a ‘sacred law’ which are historically and geographi-
cally nearest toit, Jewish law and Canonlaw, aresensibly different.
Both Jewish law and Canon law are more uniform than
Islamic law. The history of Jewish law, it is true, shows a break
between the law of a sovereign state and that of the Dispersion,
but the spirit of the legal matter in the later parts of the Old
Testament is already very close to that of the Talmud. Islam,
on the other hand, represented a radical breakaway from Arab
paganism; Islamic law is the result of a scrutiny, from a reli-
gious angle, of legal subject-matter which was far from uni-
form, comprising as it did the various components of the laws
of Arabia and numerous elements taken over from the peoples
of the conquered territories. All this was unified by being
subjected to the same kind of scrutiny the impact of which varied
greatly, being almost non-existent in some fields, and in others
originating novel institutions. This inner duality of legal subject-
matter and religious norm is additional to the outward variety
of legal, ethical, and ritual rules which is typical of a ‘sacred
law'. Jewish law was buttressed by the cohesion of the com-
munity, reinforced by pressure from outside; its rules are the
direct expression of this feeling of cohesion, leading to the re-
jection of all dissentients. Canon and Islamic law, on the
contrary, are dominated by the dualism of religion and state,
where the state is not, in contrast with Judaism, an alien power
but the political expression of the same religion. But their
antagonism took on different forms; in Christianity it was the
struggle for political power on the part of a tightly organized
ecclesiastical hierarchy, and Canon law was one of its political
weapons. Islam, on the other hand, was never a ‘Church’,
Islamic law was never supported by an organized power,
consequently there never developed a real trial of strength;
there merely existed a discordance between the sacred Law and
the reality of actual practice of which the regulations framed by
the state formed part, a gap more or less wide according to place
and time, now and then on the point of being closed but con-
tinually reasserting itself.
- There were two important changes of direction within the
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history of Islamic law ; one was the introduction at an early date
of a legal theory which not only ignored but denied the existence
in it of all elements that were not in the narrowest possible sense
Islamic, and which reduced its material sources to the Koran
and the example of the Prophet;! the second, which began only
in the present century, is modernist legislation on the part of
contemporary Islamic governments, which does not merely
restrict the field in which the sacred Law is applied in
practice but interferes with the traditional form of this law
itself.2 Again this interference does not take the form of a struggle
for power between competing organizations, it poses itself not
in the terms of replacing the sacred by a modern secular law
but of renovating its traditional form, and the postulate that
Islam as a religion ought to regulate the sphere of law as well,
remains unchallenged.

Neither is Islamic law uniform at any point of its develop-
ment. From the outset the subject-matter out of which it was
created varied from place to place, and these geographical
differences account for much of the divergencies between the
ancient schools of law. Some of the later schools of law perpetu-
ated some of their predecessors, while other later schools arose
from differences in the principles and methods of legal reason-
ing. The sects of the Ibadis and of the Shiites, too, developed
their own legal systems. Within orthodox Islam; however, the
strongly pronounced ‘catholic instinct’ of Islam led to the
recognition of the four surviving later schools as equally valid
alternate interpretations of the sacred Law.

Islamic law came into being and developed against a varied
political and administrative background. The lifetime of the
Prophet was unique in this respect; it was followed by the
turbulent period of the Caliphs of Medina (g—40 of the hijra,
A.D. 632-61). The rule of the Umayyads, the first dynasty in
Islam (41-132 of the hijra, A.p. 661-750), represented, in many
respects, the consummation of tendencies which were inher-
ent in the nature of the community of the Muslims under
the Prophet. During their rule the framework of a new Arab
Muslim society was created, and in this society a new adminis-
tration of justice, an Islamic jurisprudence, and, through it,
Islamic law itself came into being. The Umayyads were

t Cf. below, Chapter g. 3 Cf. below, Chapter 15.
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overthrown by the *Abbasids, and the early ‘Abbasids attempted
to make Islamic law, which was then still in its formative period,
the only law of the state. They were successful in so far as the
kddis were henceforth bound to the sacred Law, but they did
not succeed in achieving a permanent fusion of theory and
practice, of political power and sacred Law. There followed
the gradual dismemberment of the Islamic Empire to which it
is, in the nature of things, difficult to assign definite dates but
which was well on its way about the year 300 of the hijra or
about A.p. goo. Now Islamic law profited from its remoteness
from political power; it preserved its stability and even provided
the main unifying element in a divided world of Islam. The
modern period, in the Western sense of the term, saw the rise of
two great Islamic states on the ruins of the previous order, the
Ottoman Empire in the Near East and the Mogul Empire in
India; in both empires in their hey-days (the sixteenth and the
seventeenth century respectively) Islamic law enjoyed the
highest degree of actual efficiency which it had ever possessed in
a society of high material civilization since the early ‘Abbasid
period. The symbiosis, in the wake of Western political control,
of Islamic law and of Western laws in British India and in
Algeria (starting in the eighteenth and in the nineteenth century
respectively), gave birth to two autonomous legal systems,
Anglo-Muhammadan law and Droit musulman algérien. Finally,
the reception of Western political ideas in the Near East has
provoked, in the present century, an unprecedented movement
of modernist legislation.

Although Islamic law is a ‘sacred law’, it is by no means
essentially irrational; it was created not by an irrational process
of continuous revelation but by a rational method of interpre-
tation, and the religious standards and moral rules which were
introduced into the legal subject-matter provided the framework
for its structural order. On the other hand, its formal juridical
character is little developed; it aims at providing concrete and
material norms, and not at imposing formal rules on the play
of contending interests. It has, therefore, not easily lent itself to
the technical treatment applied to it by modern lawyers in the
majority of contemporary Islamic states. It possesses a pro-
nounced private and individualistic character; it i3, in the last
resort, the sum total of the personal privileges and duties of alt
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individuals. One of the most striking features of traditional
Islamic law is the casuistical method which is closely connected
with the structure of its legal concepts, and both are the outcome
of an analogical, as opposed to an analytical, way of thinking
which pervades the whole of it. Islamic law represents an ex-
treme case of a jurists’ law’; it was created and developed by
private specialists; legal science and not the state plays the part
of a legislator, and scholarly handbooks have the force of law.
This became possible because Islamic law successfully claimed
to be based on divine authority, and because Islamic legal
science guaranteed its own stability and continuity. The tradi-
tionalism of Islamic law, typical of a ‘sacred law’, is perhaps
its most essential feature. These considerations on the nature
of Islamic law will be developed in greater detail in the last
chapter of this book.!

The scholarly investigation of Islamic law is still in its begin-
nings. This comes partly from the infinite variety and complexity
of the subject, partly from its position on the borderline between
Islamic and legal studies, and partly from two unexpected
developments which have occurred in the present generation;
on thé one hand, our ideas concerning the early history of
Islamic law have undergone a considerable change and whole
new horizons have been opened for research, and on the other,
modern legislation in a number of Islamic countries has added,
after a long period of near-immutability, a new and, as yet,
unfinished chapter to its more than millenary history.

t Cf. below, Chapter 26.




HISTORICAL SECTION

2

THE PRE-ISLAMIC BACKGROUND

1. THE legal institutions of Arabia in the time of Muhammad
were not altogether rudimentary. There was, first, the custo-
mary law of the majority of the Arabs, the Bedouins, which,
though primordial in character, was by no means simple in its
rules and in their application. It is known to us to a limited
extent, and in its general character rather than in its details,
through pre-Islamic and early Istamic poetry and through the
tales of the tribes, The comparable conditions which have
survived among the Bedouins of modern times enable us to
control the information of the literary sources. Whereas
investigation of cases and evidence are dominated by sacral
procedures, such as divination, oath, and curse, the positive law
of the ancient Arabs is decidedly profane, matter-of-fact, and
informal; even their penal law is reduced to questions ef com-
pensation and payment,

2. Mecca, however, was a trading city in (admittedly modest)
commercial relations with South Arabia, Byzantine Syria, and
Sassanian Iraq; the city of Ta'if was another centre of long-
distance trade, and Medina was the chief town of an intensively
cultivated group of oases of palm-trees with a strong colony of
Jews, probably mostly Arab converts. It is likely that these and
perhaps other towns in Arabia possessed laws more highly
developed than those of the Bedouins. We can form some idea
of the character of commerciat life in Mecca and of the kind of
law which it presupposes, including the technique of loans with
interest, An important source of information on commerciallaw
and practice in Mecca in the time of Muhammad is provided
by the Koran, in its extensive use of commercial technical terms,
many of which are legally relevant. This customary commercial
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law of Mecca was enforced by the traders among themselves,
in much the same way as was the Law Merchant in Europe.
There are some traces of agricultural contracts, which may be
postulated for Medina, too. It must not be assumed, however,
that the outlines of the Islamic law of property, contracts, and
obligations formed already part of the customary law of the
pre-Islamic Arabs; the reasoning on which this assumption was
based has been invalidated by more recent research into the
history of Islamic law.

3. The law of personal status and family, of inheritance, and
criminal law were dominated, both among the Bedouins and
among the sedentary population, by the ancient Arabian
tribal system. This system implied the absence of legal protection
for the individual outside his tribe, the absence of a developed
concept of criminal justice and the reduction of crimes to torts,
the responsibility of the tribal group for the acts of its members,
and therefore blood feuds, mitigated by the institution of blood-
money. All these features and institutions, more or less deeply
modified by Islam, have left their traces in Islamic law.

The relations of the sexes in pre-Islamic Arabia were charac-
terized not so much by polygamy, which certainly existed, as
by the frequency of divorce, loose unions, and promiscuity, which
sometimes make it difficult to draw a line between marriage
and prostitution. There were differences in the law of family
and marriage between Mecca and Medina, and no doubt other
places as well. Slavery and concubinage with slave women were
taken for granted.

4. The absence of an organized political authority in Arab
society, both Bedouin and sedentary, implied the absence of an
organized judicial system. This does not mean that private
justice or seH-help prevailed in settling disputes concerning
rights of property, succession, and torts other than homicide.
In these cases, if protracted negotiation between the parties led
to no result, recourse was normally‘had to an arbitrator (hakam).
The arbitrator did not belong to a particular caste; the parties
were free to appoint as fakam any person on whom they agreed,
but he was hardly ever the chief of the tribe, A hakam was chosen
for his personal qualities, for his reputation, because he belonged
to a family famous for their competence in deciding disputes,
and above all, perhaps, for his supernatural powers which the
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parties often tested beforehand by making him divine a secret.
Because these supernatural powers were most commonly found
among soothsayers (kdkin), these last were most frequently
chosen as arbitrators. The parties had to agree not only on the
choice of an arbitrator, but on the cause of action, the question
which they were to submit to him. If the pakem agreed to act,
each party had to provide a security, either property or hostages,
as a guarantee that they would abide by his decision. The
decision of the fakem, which was final, was not an enforceable
judgment (the execution had indeed to be guaranteed by the
security), but rather a statement of right on a disputed point.,
It therefore became easily an authoritative statement of what
the customary law was, or ought to be; the function of the
arbitrator merged into that of a lawmaker, an authoritative ex-
pounder of the normative legal custom or sunna. The arbitrators
applied and at the same time developed the sunna; it was the sunna,
with the force of public opinion behind it, which had in the first
place insisted on the procedure of negotiation and arbitration.
This concept of sunna was to become one of the most important
agents, if not the mostimportant, in the formation of Islamiclaw.

5. The technical terminology of the customary law of the
pre-Islamic Arabs has, as is only natural, to a considerable
extent survived in the technical terminology of Islamic law.
The converse, however, is not the case, and Islamic legal terms
must not without positive proof be assumed to go back to the
" pre-Islamic period. No comprehensive study of pre-Islamic
legal terminology has been undertaken so far, Ancient technical
terms have often acquired, in Islamic law, a modified, more
narrowly defined, or even definitely different meaning, as have
ajr and rakn; or they have lost their connexion with former
symbolic acts, as has safka; or they have become isolated,
archaic survivals, as has ‘uhda; or they refer to institutions
which Islamic law does not, or does not fully, recognize, as do
maks, ‘umrd, and rukba; or they have completely dropped out of
use as technical terms, as has malasi (the reverse of ‘whda).

6. It is doubtful whether the customary law of pre-Islamic
Arabia contained elements of foreign origin; if it did, they do
not seem to have survived into Islamic law.! Through their

1 The foreign elements which do exist in Islamic law entered into it in the first
century of the hijra.
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contacts with the Byzantines on the Syrian frontier the pre-
Islamic Arabs came indeed to know a number of Graeco-Latin
terms and institutions, most of which were military and
administrative, though some belong to the sphere of law. In
this way the Greek term for robber, Ayomis, entered the Arabic
language as a loan-word, liss (with variants last, list, and lust),
but although the Koran, and after it Islamic law, punishes
the crime of highway robbery, the term for it, kaf* al-farik, is
a post-Koranic development, and robbery was in any case
not regarded as a crime by the pre-Islamic Arabs. Again, the
Arabic verb dallas, ‘to conceal a fault or defect in an article of
merchandise from the purchaser’, is derived from Latin dolus;
the word entered Arabic through the channel of commercial
practice at an early date, but it did not become a technical
term for fraud in early Islamic law.!

The use of written documents is well attested for the pre-
Islamic period and for the time of Muhammad, and it continued
without interruption into Islamic law, although its theory took
no notice of it. The Arabs were familiar with the use of written
documents in the surrounding countries of sedentary civiliza-
tion, and the practice seems to have come to them both from
Syria and from Irag.

The legal institutions of ancient South Arabia, which belong
to a different civilization, hardly seem to have influenced those
of the (Northern) Arabs. On occasion, however, they enable
us to establish or confirm the pre-Islamic character of certain
institutions, such as the rule of two witnesses and the contract
of muhdkala.

! The term arobén (and variants), from Greek dppafidir, ‘earnest money, arrha’,
notwithstanding the great antiquity of the institution in the laws of the Near East,
is attestedd in Arabic not carlier than the second century of the hijra, when the
institution was rejected by Istamic law.,
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MUHAMMAD AND THE KORAN

1. MuEAMMAD had emerged in Mecca as a religious reformer,
and he protested strongly when his pagan countrymen regarded
him as merely another soothsayer (kdhin). Because of his per-
sonal authority he was invited to Medina in A.p. 622 as an
arbiterin tribal disputes, and asthe Prophethe became the ruler-
lawgiver of a new society on a religious basis, the community
of Muslims, which was meant to, and at once began to, supersede
Arabian tribal society. Muhammad’s rejection of the character
of a kdhin brought with it the rejection of arbitration as practised
by the pagan Arabs, inasmuch as the arbitrators were often
soathsayers (sura iv. 60). Nevertheless, when he acted as a judge
in his community, Muhammad continued to act in the function
of a hakam, and the Koran prescribed the appointment of a
hakam each from the families of the hushand and of the wife in
the case of marital disputes (sura iv. g35), Whenever the Koran
speaks of the Prophet’s judicial activity (sura iv. 105 and else-
where), the verb hakama and its derivatives are used, whereas
the verb fadd, from which the term kddi was to be derived, refers
in the Koran regularly not to the judgment of a judge but to
a sovereign ordinance, either of Allah or of the Prophet. (It also
occurs in connexion with the Day of Judgement, but then it
denotes a judgment only in the figurative sense.) In a single
verse both verbs occur side by side (sura iv. 65): ‘But no, by thy
Lord, they will not {really) believe until they make thee an
arbitrator ( yuhakkimitke) of what is in dispute between them and
find within themselves no dislike of that which thou decidest
(kadayta), and submit with (full) submission.” Here the first
verb refers to the arbitrating aspect of the Prophet’s activity,
whereas the second emphasizes the authoritative character of
his decision. This isolated instance is the first indication of the
emergence of a new, Islamic idea of the administration of jus-
tice. Muhammad attached indeed great importance to being
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appointed by the believers as a kakam in their disputes, though
the insistence of the Koran on this point shows that the ancient
freedom in the choice of a fakam still prevailed; Muhammad,
too, reserved to himself the right of the ancient hakam to refuse
to act {(sura iv. 59; v. 42; xxiv. 48-51). His position as a Prophet,
however, backed in the later stages of his career in Medina by
a considerable political and military power, gave him a much
greater authority than could be claimed by an arbitrator;
he became a ‘Prophet-Lawgiver’. But he wiclded his almost
absolute power not within but without the existing legal system;
his authority was not legal but, for the believers, religious and,
‘for the lukewarm, political,
. 2. The legislation of the Prophet, too, was an innovation in
the law of Arabia. Generally speaking, Muhammad had little
reason to change the existing customary law. His aim as a
Prophet was not to create a new system of law; it was to teach
men how to act, what to do, and what to avoid in order to pass
the reckoning on the Day of Judgement and to enter Paradise.
This is why Islam in general, and Islamic law in particular, is
a system of duties, comprising ritual, legal, and moral obliga-
tions on the same footing, and bringing them all under the
authority of the same religious command. Had religious and
ethical standards been comprehensively applied to all aspects
of human behaviour, and had they been consistently followed
in practice, there would have been no room and no need for
a legal system in the narrow meaning of the term. This was in
fact the original ideal of Muhammad; traces of it, such as the
recurrent insistence on the merits of forgiveness, in a very wide
meaning of the word, are found in the Koran,! and the abandon-
ment of rights is consequently treated in detail in Islamic law.
But the Prophet eventually had to resign himself to applying
religious and ethical principles to the legal institutions as he
found them.

Thus we find in the Koran injunctions to arbitrate with
justice, not to offer bribes, to give true evidence, and to give
full weight and measure.? Contracts are safeguarded by
commands to put them in writing, to call witnesses, to give

1 Sura ii, 263; iii. 134,w 149,xv1 126; xxiv. 22; xlii. 37, 40, 43; Ixiv. 14.
2 Sura iv. 58; v. 42; vi. 152, — ii. 188. — ii. 283,w 185; V. 8; xxv. 72, Ixx,
33. — vi. 152; xvii. 35; Iv, B {.; bocxdii. 1-3.
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securities (rakn, as a guarantee and material proof) when there
is no scribe available—all pre-Islamic practices which the
Koran endorses—or, in general, by the command to fulfil one’s
contracts and, especially, to return a trust or deposit (amdna)
to its owner.! This command is typical of the ethical attitude
of the Koran towards legal matters. Even the prohibitions
of a certain game of hazard (maysir) and of taking interest
(riba),* though directly concerned with certain types of legal
transactions, are not meant to lay down legal rules regulating
the form and effects of these transactions, but to establish
moral norms under which certain transactions are allowed or
forbidden. The idea that such transactions, if they are concluded
notwithstanding the prohibition, are invalid and do not create
obligations, does not, as yet, appear in the Koran. It was left
to Islamic law to establish, beside the scale of religious qualifi-
cations, asecond scale of legal validity (see below, pp. 121 f). The
same attitude governs the Koranic law of war and booty, and
the whole complex of family law. The law of war and booty is
primarily concerned with determining the enemies who must
be fought or may be fought, how the booty is to be distributed
(within the general framework of the rules laid down by pre-
Islamic custom), and how the conquered are to be treated.
Family law is fairly exhaustively. treated in the Koran, albeit in
a number of scattered passages (mostly in suras ii and iv); here
again the main emphasis is laid on the question of how one
should act towards women and children, orphans and relatives,
dependants and slaves. The legal effects of an act that conforms
to the rules are not mentioned and are, in fact, generally self-
evident: for instance that a valid marriage, divorce, &c. takes
place; but the legal effects of an act contrary to the rules, for
instance the question of civil responsibility, are hardly envisaged
cither. Technical legal statements attaching legal consequences
to certain sets of relevant facts or acts are almost completely
lacking, as far as the law of obligations and of family is con-
cerned. They exist, and are indeed almost indispensable, in

T Sura ii. 284 f. {ef. xxiv, 33). — ii. 177; iii. 76; iv. 58; v. 1; viii. 27,1:: 4 7
xvi. gt £.; xvii. 34; xxiii. 8; Ixx. 2.

2 Sura il. 219; v. go f. — ii. 275~9; iii. 130; iv. 161 xxx. §9. Ribd iz a specnal
case of unjustified enrichment or, as the Koran cxpresses it, ‘consuming (i.e.
appropriating for one’s own use) the property of others for no good reason’
(akl amwal al-nds bil-bapl), which is forbidden in sura ii. 188; iv. 29, 161; ix. 34.
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the field of penal law. It is easy to understand that the nor-
mative legislation of the Koran incorporated sanctions for
transgressions, but again they are essentially moral and only
incidentally penal; the prohibition is the essential element, the
provision concerning the punishment is a rule of action either
for the agents of the newly created Islamic state or for the victim
and his next of kin in matters of retaliation. The prohibition of
theft is presumed known, and only the punishment is laid down
(sura v. 38); conversely, drinking wine (sura ii. 219; iv. 43; v.
go f.), the maysir game of hazard, and taking interest are
prohibited without a penalty being fixed (unless it be punish-
ment in Hell).* There are provisions concerning retaliation and
blood-money, theft, sexual irregularity and false accusation of it,
the procedure in these two cases, and highway robbery.?

The reasons for Koranic legislation on these matters were, in
the first place, dissatisfaction with prevailing conditions, the
desire to improve the position of women, of orphans, and of the
weak in general, to restrict the laxity of sexual morals and to
strengthen the marriage tie,’ and, while eliminating bloocd-feuds
altogether, to restrict the practice of private vengeance and
retaliation; the prohibition of gambling, associated as this was
with pagan worship, of drinking wine, and of taking interest
constitutes, perhaps, the clearest break with ancient Arabian
standards of behaviour. The prohibition of taking interest is
no doubt inspired by Muhammad’s acquaintance with Jewish
doctrine and practice in Medina, rather than by any earlier
reaction on his part to the commercial practice of the Meccans;
and the extension of the principle of retaliation from homicide
to causing bodily harm (sura v. 45) is based on what Muham-
mad had learned from the Jews about the Old Testament
(Exod. xxi. 23—25; Lev. xxiv. 19 f.; Deut. xix. 21}. Besides, it
had become necessary to deal with new problems which had
arisen in family law, in the law of retaliation, and in the law of
war because of the main political aim of the Prophet—the

1 The punishment for drinking wine in Islamic law is based not on the Koran
but on traditions from the Prophet.
3} Sura il 178 [.; iv. 92; v, 45; xvi. 126; xvil. 33 — v. 38. — iv. 15 f,, 25; xxiv.
220, —v. 33 I.
® The reforms advocated by Muhammad in this Reld were more gradual, and
the copditions with which he had to contend more intricate than what is assumed
by the traditional Muslim interpretation of the Koranic passages in question.
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dissolution of the ancient tribal organization and the creation
of a community of believers in its stead. This is particularly clear
in the encouragement of polygamy by the Koran (sura iv. 3).
It is possible that some actual disputes made the need obvious.*
This second need was, it seems, mainly responsible for the
Koranic legislation on matters of inheritance, a subject which
is farthest removed from the action of moral principles and
most closely connected with the granting of individual rights.? .
Even here the Koranic legislation proceeds, chronologically,
from recommending ethical rules of action to laying down
definite regulations on how to proceed with regard to the
estates of deceased persons, and even in its final enactments
preserves the ethical element in the tendency to allot shares in
the inheritance to persons who had no claim to succession under
the old customary law. '

This feature of Koranic legislation was preserved in Islamic
law, and the purely legal attitude, which attaches legal con-
sequences to relevant acts, is often superseded by the tendency
to impose ethical standards on the believer.

2 Some regulations were provoked by Muhammad’s personal problems, such
as the abolition of adoption with its ensuing impediment to marrying ‘the adopted
gon's wife (sura xxxiii. 5, 37) and the rules concerning false accusation of unlawful
intercourse (sura xxiv, 4-20).

2 Sura viii. 72, 75; xxxiii. 6. — ii. 180~2, 240; iv. 19, 33. — iv. 7-14, 176.
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THE FIRST CENTURY OF ISLAM

1. THE first three generations after the death of the Prophet
{A.p. 632), or, in other words, the first century of Islam, are
in many respects the most important, though because of the
scarcity of contemporary evidence the most obscure, period in
the history of Islamic law. In this period, many distinctive fea-
tures of Islamic law came into being and nascent Islamic society
created its own legal institutions. What little authentic evidence
is available shows that the ancient Arab system of arbitration,
and Arab customary law in general, as modified and completed
by the Koran, continued under the first successors of the
Prophet, the caliphs of Medina {a.p. 632-61). The caliphs, it
is true, were the political leaders of the Islamic community
after the death of the Prophet, but they do not seem to have
acted as its supreme arbitrators, and there still remained room,
at a slightly later period, for a poet to exhort his audience
to choose their arbitrators from the tribe of the Prophet, the
Kuraysh. In their function as the supreme rulers and adminis-
trators, though of course devoid of the religious authority of
the Prophet, the caliphs acted to a great extent as the lawgivers
of the community; during the whole of this first century the
administrative and legislative activities of the Islamic govern-
ment cannot be separated. This administrative legislation,
however, was hardly, if at all, concerned with modifying the
existing customary law; its object was to organize the newly
conquered territories for the benefit of the Arabs. In the field
of penal law, the first caliphs went beyond the sanctions en-
acted in the Koran by punishing with flogging, for instance,
the authors of satirical poems directed against rival tribes, a
form of poetic expression common in ancient Arabia, The
introduction of stoning to death as a punishment for un-
lawful intercourse, which does not occur in the Koran and
which is obviously taken from Mosaic law, also belongs to this
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period.! The enforcement of retaliation and blood-money con-
tinued to depend on the initiative of the next of kin of the victim.
The first caliphs did not appoint kédis and in general did not lay
the foundations of what later became the Islamic system of ad-
ministration of justice; this is shown by the contradictions and
improbabilities inherent in the stories which assert the contrary;
the instructions which the caliph ‘Umar is alleged to have given
to kadis, too, are a product of the third century of Istam.

2, Towards the end of the period of the caliphs of Medina
the Islamic community was rent by political schisms, and the
two ‘heterodox’ movements of the Kharijis and of the Shi'a
established themselves beside the ‘orthodox’ or Sunni majority.
Except for the law of inheritance, where the particular beliefs
of the ‘Twelver’ Shiites made necessary a system essentially
different from that of the Sunnis from which it is derived, the
positive doctrines of Islamic law as adopted by the Kharijis and
by the Shi‘a do not differ from the doctrines of the Sunni schools
of law more widely than these last differ from one another.
From this it has been concluded that the essential features
common to these several forms of Islamic law were worked out
before the schism, i.e. earlier than the middle of the first century
of Islam. But recent research has shown that the ancient sects of
Islam, at the time they hived off from the orthodox community,
could not have shared with the majority the essentials of a
system of law which did not as yet exist. For some considerable
time, and during the second and third centuries of Islam in
particular, they remained in sufficiently close contact with the
Sunni community for them to take over Islamic law as it was
being developed in the orthodox schools of law, making only
such modifications as were required by their particular political
and dogmatic tenets, and elaborating their own legal theories
which, however, are the real bases of their positive doctrines
as little as the legal theory of the Sunnis is of theirs (cf. below,
p. 115). Certain doctrines which in themselves were not neces-
sarily either Shiite or Sunni became adventitiously distinctive
for Shiite as against Sunni law. Examples are the approval of
temporary marriage and the doctrine that the concubine who
has borne a child to her owner may be sold. The Khariji and

! The punishment for drinking wine, however, was still unsettled under the
Umayyads,
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the Shi‘a movements represent the two extreme wings of the
community of Muslims. Both groups originated in Iraq and
were long active there. If their doctrines on technical points of
law sometimes agree with each other and diverge from those of
the Sunnis, this is because they are based on ancient opinions
once current in Iraq which were later abandoned by the Sunnis.

3. At an early period the ancient Arab idea of sunna,
precedent or normative custom, reasserted itself in Islam. The
Arabs were, and are, bound by tradition and precedent. What-
ever was customary was right and proper; whatever the fore-
fathers had done deserved to be imitated. This was the golden
rule of the Arabs whose existence on a narrow margin in an
unpropitious environment did not leave themm much room for
experiments and innovations which might upset the precarious
balance of their lives. In this idea of precedent or sunna the whole
conservatism of the Arabs found expression. They recognized,
of course, that a sunna might have been laid down by an in-
dividual in the relatively recent past, but then that individual
was considered the spokesman and representadve, the leader
(fmdm}) of the whole group. The idea of sunna presented a formid-
able obstacle to every innovation, and in order to discredit
anything it was, and still is, enough to call it an innovation.
Islam, the greatest innovation that Arabia saw, had to over-
come this obstacle, and a hard fight it was. But once Islam had
prevailed, even among one single group of Arabs, the old con-
servatism reasserted itself; what had shortly before been an
innovation now became the thing to do, a thing hallowed by
precedent and tradition, a suana. This ancient Arab concept of
sunna was to become one of the central concepts of Islamic law.

Sunna in its Islamic context originally had a political rather
than a legal connotation; it referred to the policy and adminis-
tration of the caliph. The question whether the administrative
acts of the first two caliphs, Abd Bakr and “Umar, should be
regarded as binding precedents, arose probably at the time when
a successor to ‘Umar had to be appointed (23/644), and the dis-
content with the policy of the third caliph, ‘Uthman, which led
to his assassination in §5/655, took the form of a charge that he,
in his turn, had diverged from the policy of his predecessors and,
implicitly, from the Koran. In this connexion, there appeared
the concept of the ‘sunnz of the Prophet’, not yet identified with
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any set of positive rules but providing a doctrinal link between
the ‘sunna of Abit Bakr and ‘Umar’ and the Koran. The earliest,
certainly authentic, evidence for this use of the term ‘sunna of
the Prophet’ is the letter addressed by the Khariji leader
‘Abd Allah ibn Ibid to the Umayyad caliph *Abd al-Malik
about 76/695. The same term with a theological connotation,
and coupled with the ‘example of the forebears’, occurs in the
contemporary treatise which Hasan al-Basri addressed to the
same caliph. It was introduced into the theory of Islamic law,
presumably towards the end of the first century, by the scholars
of Iraq.

4. It would seem natural to suppose that the explicit precepts
of the Koran on legal matters were observed from the beginning,
at least as far as turbulent Arab society in a time of revolu-
tionary change was amenable to rules. It is indeed obvious:that
many rules of Islamic law, particularly in the law of family and
the law of inheritance, not to mention worship and ritual, were
based on the Koran from the beginning, and occasionally this
can be positively proved. There are, for instance, two early
decisions, which have survived into the later schools of law,
concerning a question of divorce; one of them is based on the
textus receptus of the Koran, and another on a variant reading.
As the variant readings were officially abolished during the
reign of the Umayyad caliph ‘Abd al-Malik (65/685-86/705), it
can be concluded that both doctrines had been formulated not
later than the middle of the first century of Islam. On the other
hand, any but the most perfunctory attention given to the
Koranic norms, and any but the most elementary conciusions
drawn from them, belong almeost invariably to a secondary
stage in the development of doctrine. That the thief should have
been punished not by having his hand cut off as the Koran
prescribes (sura v. 38) and Islamic law maintains, but by flogging
as attested by St. John of Damascus ( fleruit between A.p. 700 and

750), merely shows the dlﬂiculty of enforcing a penalty which
was unknown to the ancient Arabs. But there are several cases
in which the early doctrine of Islamic law diverged from the
clear and explicit wording of the Koran. Oneimportant example
which has remained typical of Islamic law is the restriction of
legal proof to the evidence of witnesses and the denial of validity
to written docurnents. This contradicts'an explicit ruling of the
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Koran (sura ii. 282; cf. xxiv. 33) which endorsed the current
practice of putting contracts into writing, and this practice
did persist during the first century and later, and had to be
reconciled with legal theory. The same John of Damascus
mentions the insistence on witnesses, and on witnesses only, as
a typical custom of the Saracens, and this, too, was probably
established sometime about the middle of the first century of
Islam.r

5. During the greater part of the first century Islamic law,
in the technical meaning of the term, did not as yet exist. As had
been the case in the time of the Prophet, law as such fell outside
the sphere of religion, and as far as there were no religious or
moral objections to specific transactions or modes of behaviour,
the technical aspects of law were a matter of indifference to the
Muslims. This attitude of the early Muslims accounts for the
widespread adoption, if regarded from one angle, or survival,
if regardcd from another, of the legal and administrative
institutions and practices of the conquered territories. Out-
standing examples are the treatment of tolerated religions, the
methods of taxation, and the institutions of emphyteusis and of
wakf.2 The wakf is a good example of the composite nature of
the raw material of Islamic law and of the qualitatively new
character which its institutions acquired; the wakf has one of its
roots in the contributions to the holy war which Muhammad
had incessantly demanded from his followers in Medina,
another in the pious foundations (piae causae) of the Eastern
Churches, a third in the charities and public benefactions of the
early Muslims, and a fourth, which came into prominence later,
in the need of the new Islamic society to counteract some of the
effects of its law of inheritance. The principle of the retention of
pre-Islamic legal practices under Islam was sometimes even
explicitly acknowledged, as in this passage of the historian
Baladhuri (d. 279/892):

Abu Yusuf held that if there exists in a country an ancient, non-
Arab sunna which Islam has neither changed nor abolished, and
people complain to the caliph that it causes them hardship, he is not
entitled to change it; but Malik and Shafi'i held that he may change
it even if it be ancient, because he ought to prohibit (in similar

! For another example, see below, p. 202, n. 2.
2 On the office of the *inspector of the market' sec below, p. 25.
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circumstances) any valid suanz which has been introduced by a
Muslim, let alone those introduced by unbelievers.!

Both opinions presuppose the retention of pre-Islamic legal
practices as normal.

Hand in hand with the retention of legal institutions and
practices went the reception of legal concepts and maxims,
extending to methods of reasoning and even to fundamental
ideas of legal science; for instance, the concept of the opinio .
prudentium of Roman law seems to have provided the model for
the highly organized concept of the ‘consensus of the scholars’
as formulated by the ancient schools of Islamic law, and the
scale of the ‘five qualifications’ (al-ahkdm al-khamsa; below,
P- 121) was derived, albeit at a somewhat later date, from Stoic
philosophy. The intermediaries were the cultured non-Arab
converts to Islam who (or whose fathers) had enjoyed a liberal
education, that is to say, an education in Hellenistic rhetoric
which was the normal one in the countries of the Fertile Crescent
of the Near East which the Arabs conquered. This education
invariably led to some acquaintance with the rudiments of law,
which was considered necessary for the orators who were also
advocates, and useful for all educated persons. These educated
converts brought their familiar ideas, including legal concepts
and maxims, with them into their new religion. In fact, the
concepts and maxims in question are of that general kind which
would be familiar not only to lawyers but to all educated
persons. In keeping with this, such parallels as exist between
Islamic and Roman law often concern doctrines found in
classical Roman (and in late Byzantine) law but not in the
legislation of Justinian. This is not an isolated phenomenon.
Talmudic and Rabbinic law, too, contains concepts and maxims
of classical Roman law which entered it through the medium
of popular Hellenistic rhetoric, and the same is the case, as far
as can be seen, of Persian Sassanian law which itself came into
contact with Talmudic law in Iraq. In Iraq, too, Islamic legal
science was to come into being at the turn of the century, when
the door of Islamic civilization had been opened wide to
the potential transmitters of legal concepts and maxims, the
educated non-Arab converts to Islam. That the early Muslim

3 Liber expugnationis regionum, ed. M. de Goeje, Leiden, 1865, p. 448.
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specialists in religious law should consciously have adopted any
principle of foreign law is out of the question.

In this way concepts and maxims originating from Roman
and Byzantinelaw, from the Canon law of the Eastern Churches,
from Talmudic and Rabbinic law, and from Sassanian law,
infiltrated into the nascent religious law of Islam during its
period of incubation, to appear in the doctrines of the second
century A.H.

The following features can with reasonable certainty be
regarded as having entered Islamic law in this way: the maxim
that ‘the child belongs to the marriage bed’ (al-walad lil-firdsh),
which corresponds to the Roman maxim pater est qguem nuptiae
demonstrant and is often referred to, though it has no real part to
play in Islamic law; the responsibility of the thief, to whom the
Koranic punishment cannot be applied, for double the value of
what he stole, an ancient doctrine soon abandoned in Islamic
law; the transformation of the old Arabian and Koranic concept
of security into that of a security for the payment of a debt
which corresponds to the Roman pignus; the juridical construc-
tion of the contract of {jdra in which, following the model of the
Roman locatio conductio, the three originally separate transactions
of kird' (corresponding to l.c. rei), fjdra proper (corresponding
to Lc. operarum), and ju'l {corresponding to lc. operis) were
combined ; the three concepts, important in the law of sale, of
makil, mawzin, ma'did which correspond to quae pondere numero
mensura constant; and the principle, derived from the Canon law
of the Eastern Churches, that adultery creates an impediment to
marriage, a principle which has only left traces in Sunni law but
has been retained in ‘T'welver’ Shiite and in Ibadi (Khariji) law.

Derived from Jewish law are the method of kiyds, together
with its term which is a loan-word in Arabic, and other methods
of legal reasoning, such as istishdb and istislih. Sometimes it can
be doubtful whether a concept has entered Islamic law directly
from Hellenistic rhetoric or by way of Jewish law. The influence
of Jewish law is particularly noticeable in the field of religious
worship.

From Sassanian law come the office of the ‘clerk of the court’
(katib), who appears together with the kddi in the second half of
the period in question, and the proposal, made in the first haif
of the second century of Islam, that the caliph should codify the
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sunna, a proposal which, however, did not take root in Islamic
law. :

6. One of the most distinctive technical features of Islamic
law, the juridical construction of contracts, possibly derived from
ancient Near Eastern law and might have come to the Muslims
through the medium of commercial practice in Iraq. The
essential form of a contract in Islamic law consists of offer
and acceptance (ijab and kabal) where offer and acceptance
are taken not in their common and everyday meaning but as
the essential forrmal elements which for the juridical analysis
constitute a contract. The offer can always be withdrawn before
it has been accepted, but once it has been accepted the con-
tract has been concluded. This juridical construction, however,
disagrees with the terminology because ijab, making something
wdjib, means etymologically not ‘to offer’ but ‘to make definite,
binding, due’, and this reflects a different, unilateral construc-
tion of the contract which is well known from other systems
of law. It seems, therefore, that a unilateral construction was
superseded by the bilateral one, probably at the same period
at which the new juridical construction of the contract of ¢jdra
(see above, section 5) prevailed. This bilateral construction of
contracts is quite isolated among the laws of antiquity,! except
for one type of the neo-Babylonian contracts of lease and
marriage which is attested from the seventh century B.c.
onwards until the end of cuneiform literature in the first
century B.c. The possibility that this type of contract survived
in Babylonia (Eraq), and that the juridical construction of
contracts in Islamic law derives from there, calls for further
investigation. .

t Roman law, for instance, has o fixed technical terms for offer and accep-
tance. [t is true that offer and acceptance express the agreement or consensus of the
parties, but the so-called consensual contracts of Roman law differ essentially from
the Islamic concept of contracts, The Koran (sura iv. 29) speaks of ‘trade by agree-
ment’ (*an tarddi®), but this is not used as a technical term, as appears from sura

ii. 233, and the concept of agreement or consensus as such does not enter into the
Islamic theory of contracts.
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THE UMAYYAD ADMINISTRATION
AND THE FIRST SPECIALISTS

- 1. WE must now return to the middle of the first Islamic
century, when the rule of the caliphs of Medina was supplanted
by that of the Umayyads (A.p. 661-750). The Umayyads were
not the adversaries of Islam that they were often made out to
be by the Arab historians whose writings reflect the hostile
attitude of the ‘Abbasids who in their turn supplanted them.
On the contrary, it was the Umayyads and their governors who
were responsible for developing a number of the essential
features of Islamic worship and ritual, of which they had found
only rudimentary elements, Their main concern, it is true, was
not with religion and religious law but with political adminis-
tration,! and here they represented the organizing, centralizing,
and increasingly bureaucratic tendency of an orderly adminis-
tration as against Bedouin individualism and the anarchy of
the Arab way of life. Islamic religious ideal and Umayyad
administration co-operated in creating a new framework for
Arab Muslim society, which had been recruited indiscriminately
from the Arab tribes and was spread thinly over the vast extent
of the conquered territories. In many respects Umayyad rule
represents the consummation, after the turbulent interval of the
caliphate of Medina, of tendencies which were inherent in the
nature of the community of the Muslims under the -Prophet.
This is the background against which there must. be viewed
.the emergence of Islamic law, of an Islamic administration of
justice, and of Islamic jurisprudence.

2, The administration of the Umayyads concentrated on
waging war against the Byzantines and other external enemies,
on collecting revenue from the subject population, and on pay-
ing subventions in money or in kind to the Arab beneficiaries;

I They were interested in questions of religious policy and theology in so far as
these had a bearing on loyalty to themselves, i.e. on the internal security of the state.
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these were the essential functions of the Arab Kingdom. We
therefore find evidence of Umayyad regulations, or adminis-
trative law, mainly in the fields of the law of war and of fiscal
law. The restriction of legacies to one-third of the estate, which
goes back to an Umayyad regulation, has a fiscal implication
because it meant that when a person died without known next
of kin, two-thirds of the estate went to the public treasury.! The
Umayyads did not interfere with the working of retaliation as .
it had been regulated by the Koran, but they tried to prevent
the recurrence of Arab tribal feuds which threatened the
internal security of the state, and they assured the accountancy
for payments of blood-money, which were effected in connexion
with the payment of subventions.? On the other hand, they
supervised the application of the purely Islamic penalties, not
always in strict conformity with the rules laid down in the Koran.

3. The Umayyads, or rather their governors, also took the
important step of appointing Islamic judges or kddis. The office
of kadi was created in and for the new Islamic society which
came into being, under the new conditions resulting from the
Arab conquest, in the urban centres of the Arab Kingdom. For
this new society, the arbitration of pre-Islamic Arabia and of the
earliest period of Islam was no longer adequate, and the Arab
hakam was supplanted by the Islamic kddi. This process is
exemplified by the half-legendary figure of the so-called fddi
Shurayh. The traditional opinion asserts, with some variants of
detail, that he was the kddi of Kufa over a very long period and
died at an incredibly old age. But the historical Shurayh was
merely a pjakam ofthe old style among the Arab tribesin the neigh-
bourhcod of Kufa, His activity coincided with the establishment
and spread of Islam, and his legendary figure reflects the
transition from the old to the new form of administration of
justice. It was only natural that the kddi took over the seat and
wand of the hakam, but, in contrast with the hakam, the kddiwas
a delegate of the governor. The governor, within the limits set

' The prd'crcncc given to the bencﬁcnanes of legacies over the trcasury in
Hana.ﬁ law is a later development.

* They also scermn to have made some effort to mitigate the severity of the ancient
Arabian fasdma by which a person suspected of murder could be put to death on
thestrength of the affirmatory oath of the next of kin of the victim; cf. below, p. 184,
on the Hanafi doctrine; the other schools of Istamic law admit in varying degrees
the possibility of retaliation on the basis of fasdma.
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for hitn by the caliph, had full authority over his province,
administrative, legislative, and judicial, without any conscious
distinction of functions, and he could, and in fact regularly did,
delegate his judicial authority to his ‘legal secretary’, the kads,
The governor retained, however, the power of reserving for his
own decision any lawsuit he wished, and, of course, of dismissing
his kddt at will. It is to these governors and their delegates, the
judges, that John of Damascus refers as the law givers (vopoféras)
of Islam,

The jurisdiction of the kddi extended to Muslims only; the
non-Muslim subject populations retained their own traditional
legal institutions, including the ecclesiastical (and rabbinical)
tribunals which in the last few centuries before the Muslim
conquest had to a great extent duplicated the judicial organiza-
tion of the Byzantine state. The Byzantine magistrates them-
selves, together with the other civil officers, had evacuated the
lost provinces at the beginning of the Muslim conquest; but
an office of local administration, the functions of which were
partly judicial, was adopted by the Muslims: the office of the ‘in-
spector of the market’ (dyoparduos, in Arabic “dmil al-sik or sahib
al-siik, a literal translation) who had a limited civil and criminal
jurisdiction; it was later, under the early ‘Abbasids, to develop
into the Islamic office of the mubtasib. Similarly, the Muslims
took over from Sassanian administration the office of the ‘clerk
of the court’ who became an assistant of the kddi; this was well
known to the ancient authors.

The earliest Islamic kagdis; officials of the Umayyad adminis-
tration, by their decisions laid the basic foundations of what was
to become Islamic law. We know their names, and there exists
a considerable body of information on their lives and judgments,
but it is difficult to separate the authentic from the fictitious.
Legal doctrines that can be dated to the first century of Islam
are rare, but it is likely that some of the decisions which are
attributed to those kddis, and which are irregular by later
standards, do indeed go back to that early period. At a slightly
later date we can actually see how the tendency to impose an
oath on the plaintiff as a safeguard against the exclusive use of
the evidence of witnesses grew out of the judicial practice at
the beginning of the second century of the hijra. The earliest
Islamic kddis gave judgment according to their own discretion,
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or ‘sound opinion’ (ra’y) as it was called, basing themselves on
customary practice which in the nature of things incorporated
administrative regulations, and taking the letter and the spirit
of the Koranic regulations and other recognized Islamic
religious norms into account as much as they thought fit. The
customary practice to which they referred was either that of the
community under their jurisdiction or that of their own home
district, and in this latter case conflicts were bound to arise.
Though the legal subject-matter had not as yet been Islamicized
to any great extent beyond the stage reached in the Koran, the
office of kddi itself was an Islamic institution typical of the
Umayyad period, in which care for elementary administrative
efficiency and the tendency to Islamicize went hand in hand.
It will become apparent from the subsequent development of
Islamic law that the part played by the earliest £4dis in laying
its foundations did not achieve recognition in the doctrine of
legal theory which finally prevailed, and that the concept of
judicial precedent, the authority of a previous judicial decision,
did not develop.

The scene was set for a more thorough process of Islamicizing
the existing customary law.

4. The work of the kadis became inevitably more and more
specialized, and we may take it for granted that from the turn
of the century onwards {¢. A.p. 715-20) appointments as a rule
went to ‘specialists’, by which are meant not technically trained
professionals but persons sufficiently interested in the subject
to have given it serious thought in their spare time, cither
individually or in discussion with like-minded friends. The main
concern of these specialists, in the intellectual climate of the late
Umayyad period, was naturally to know whether the customary
law conformed to the Koranic and generally Islamic norms; in
other words, the specialists from whom the fddis came increas-
ingly to be recruited were found among those pious persons
whose interest in religion caused them to elaborate, by individual
reasoning, an Islamic way of life. Members of this group (such
as Raja’ and Abi Kiliba) were among the familiars of the
Umayyad caliphs from the last decades of the first Islamic
century onwards, These pious persons surveyed all fields of
contemporary activities, including the field of law; not only
administrative regulations but popular practice as well. They
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considered possible objections that could be made to recognized
practices from the religious and, in particular, from the ritual-
istic or the ethical point of view, and as a result endorsed,
modified, or rejected them. They impregnated the sphere of
law with religious and ethical ideas, subjected it to Islamic
norms, and incorporated it into the body of duties incumbent
on every Muslim. In doing this they achieved on a much wider
scale and in a vastly more detailed manner what the Prophet
in the Koran had tried to do for the early Islamic community
of Medina. Asa result the popular and administrative practice of
the late Umayyad period was transformed into the religious law
of Islam. The resulting ideal theory still had to be translated into
practice; this task was beyond the power of the pious specialists
and had to be left to theinterest and zeal of the caliphs, governors,
kadis, or individuals concerned. The circumstances in which the
religious law of Islam came into being caused it to develop, not
in close connexion with the practice, but as the expression of a
religious ideal in opposition to it.

This process started from modest beginnings towards the end
of the first century of the hijra; a specialist in rzligious law such
as Ibrahim al-Nakha'i of Kufa (d. g5 or g6 of the hijra, a.p.
713-15) did no more than give opinions on questions of ritual, and
perhaps on kindred problems of directly religious importance,
cases of conscience concerning alms tax, marriage, divorce, and
the like, but not on technical points of law. The same is no doubt
true of Ibrahim’s contemporaries in Medina (see below, p. 31).

The pious specialists owed their authority and the respect in
which they were held both by the public and by the rulers, to
their single-minded concern with the ideal of a life according to
the tenets of Islam, and they gave cautelary advice on the correct
way of acting to those of their co-religionists who asked for it.
In other words, they were the first muftis in Islam. They often
had occasion to criticize the acts and regulations of the govern-
ment, just as they had to declare undesirable many popular
practices, but they were not in political opposition to the Umay-
yad government and to the established Islamic state; on the
contrary, the whole of the Umayyad period, until the civil war
which heralded the end of the dynasty, was, at a certain distance,
reckoned as part of the ‘good old time’; its practice was ideal-
ized and opposed to the realities of the actual administration.
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THE ANCIENT SCHOOLS OF LAW,
THE OPPOSITION MOVEMENTS
AND THE TRADITIONISTS

1. As the groups of pious specialists grew in numbers and in
cohesion, they developed, in the first few decades of the second
century of Islam, into the ‘ancient schools of law’. This term
implies neither any definite organization nor a strict uniformity
of doctrine within each school, nor any formal teaching, nor
again any official status, nor even the existence of a body of
law in the Western meaning of the term. Their members,
the ‘scholars’ (‘wlamd’) or ‘lawyers’ (fuksha’), continued to
be private individuals, singled out from the great mass of the
Muslims by their special interest, the resultant reverence of the
people, and the recognition as kindred spmts which they them-
selves accorded to one another. The more important ancient
schools of law of which we have knowledge are those of Kufa
and of Basra in Iraq, of Medina and of Mecca in Hijaz, and of
Syria. Our information on the Kufians and on the Medinese is
incomparably more detailed than that concerning the Basrians
and the Meccans, but the picture gained from the first two
schools can be taken as typical. Egypt did not develop a school
of law of its own but fell under the influence of the other schools,
particularly that of Medina. The differences between these
schools were conditioned essentially by geographical factors,
such as the difficulties of communication between their several
seats, and local variations in social conditions, customary law,
and practice, but they were not based on any noticeable dls-
agreement on principles or methods.

The general attitude of all ancient schools of law to Umayyad
popular practice and Umayyad administrative regulauons was
essentially the same, whatevér their individual reactions to
what they found. Apart from their common basic attitude, there -
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existed at that earliest stage of Islamic jurisprudence a con-
siderable body of common doctrine which was subsequently
reduced by increasing differentiation between the schools. This
implies not that Islamic jurisprudence at the beginning was
cultivated exclusively in one place, but that one place was the
intellectual centre of the first theorizing and systematizing
efforts which were to transform Umayyad popular and adminis-
trative practice into Islamic law. All indications go to prove
that Iraq was this centre. The ascendancy of Iraq in the develop-
ment of religious law and jurisprudence in Islam continued
during the whole of the second century. Influences of the
doctrine of one school on that of another almost invariably
proceeded from Iraq to Hijaz, and not vice versa, and the
doctrinal development of the school of Medina often lagged
behind that of the school of Kufa. Beyond this the doctrines of
the ancient schools of Medina and of Kufa reflect the social
conditions prevailing in Hijaz and in Iraq respectively, where
the society of Irag appears as less archaic and more differen-
" tiated, but also more rigid in its structure than that of Hijaz.

2, An important aspect of the activity of the ancient schools
of law was that they took the Koranic norms seriously for the
first time. In contrast with what had been the case in the
first century of Islam, formal conclusions were now drawn
from the essentially religious and ethical body of Koranic
maxims and applied not only to family law, the law of in-
heritance, and, of course, worship and ritual, but to those
branches of law which were not covered in detail by the Koranic
legislation. The zenith of the reception of Koranic norms into
early Islamic law coincides with the rise of the ancient schools
at the beginning of the second century of Islam.

3. The ancient schools of law shared not only a common
attitude to Umayyad practice and a considerable body of
positive religious law but the essentials of legal theory, not all
of which were historically obvious or systematically self-evident.
The central idea of this theory was that of the ‘living tradition
of the school’ as represented by the constant doctrine of its
authoritative representatives. This idea dominated the develop-
ment of legal doctrine in the ancient schools during the whole
of the second century of Islam. It presents itself under two
aspects, retrospective and synchronous. Retrospectively it
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appears as sunna or ‘practice’ (‘amal) or ‘well-established
precedent’ (sunna mddiya) or ‘ancient practice’ (amr kadim). This
‘practice’ partly reflects the actual custom of the local com-
munity, but it also contains a theoretical or ideal element so
that it comes to mean normative sunna, the usage as it ought to
be. This ideal practice, which was presumed constant though
it in fact developed as Islamic ideas were imposed on the legal
subject-matter, was found in the unanimous doctrine of the
representative religious scholars of each centre, in the teaching
of ‘those whom the people of each region recognized as their
leading specialists in religious law, whose opinions they accepted,
and to whose decisions they submitted’.

It is only the opinion of the majority that counts; small
minorities of scholars are disregarded. This consensus ({jmd*) of
the scholars, representing the common denominator of doctrine
achieved in each generation, expresses the synchronous aspect of
the living tradition of each school. How this consensus works is
described by an ancient scholar of Basra in the following terms:
‘Whenever I find a generation of scholars at a seat of learning,
in their majority, holding the same opinion, I call this *“con-
sensus”’, whether their predecessors agreed or disagreed with it,
because the majority would not agree on anything in ignorance
of the doctrine of their predecessors, and would abandon the
previous doctrine onty on account of a repeal [for instance in
the Koran, which their predecessors had overlooked] or because
they knew of some better argument, even if they did not mention
it.’ In the result, the decision on what constitutes normative
practice is left to the last generation of the representatives of
each school of law.

The consensus of the scholars is different from the consensus
of all Muslims on essentials. This last, in the nature of things,
covers the whole of the Islamic world but is vague and general,
whereas the consensus of the scholars is geographically limited
to the seat of the school in question, is concrete and detailed,
but also tolerant and not exclusive, recognizing, as it does, the
existence of other doctrines in other centres. Both kinds of
consensus count as final arguments in the ancient schools of law,
though the consensus of the scholars is of much greater practical
importance and is the real basis of their teaching. It is only
natural that the consensus of all Muslims should be regarded as
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notsubject to error; that the consensus of the scholars, too, should
be so regarded is not equally obvious, and the whole highly
organized concept seems to have been influenced from abroad.

4. Originally the consensus of the scholars was anonymous,
that is to say, it was the average opinion of the representatives
of a school that counted, and not the individual doctrines of the
most prominent scholars. The living tradition of the ancient
schools maintained this essentially anonymous character well
into the second half of the second century of Islam. Nevertheless,
the idea of continuity inherent in the concept of sunna, the
idealized practice, together with the need to create some kind
of theoretical justification for what so far had been an instinc-
tive reliance on the opinions of the majority, led, from the first
decades of the second century onwards, to the living tradition
being projected backwards and to its being ascribed to some of
the great figures of the past. The Kufians were the first in
attributing the doctrine of their school to Ibrihim al-Nakha'i,
although this body of elementary legal doctrine had very little
to do with the few authentic opinions of the historical Ibrahim.
It rather represents the stage of legal teaching achieved in the
time of Hammad ibn Abi Sulaymin (d. 120/738), the first
Kufian lawyer whose doctrine we can regard as fully authentic.
By a literary convention which found particular favour in Iraq,
it was customary for a scholar or author to put his own doctrine
or work under the aegis of his master. The Medinese followed
suit and projected their own teaching back to a number of
ancient authorities who had died in the last years of the first or
in the very first years of the second century of Islam. At a later
period, seven amongst them were chosen asrepresentative; they
are the so-called ‘seven lawyers of Medina’: Sa'id ibn al-
Musayyib, ‘Urwa ibn al-Zubayr, Abii Bakribn ‘Abd al-Rahman,
*Ubayd Allah ibn ‘Abd Allah ibn “Utba, Kharija ibn Zayd ibn
Thibit, Sulayman ibn Yasir, and Kisim ibn Muhammad.
ibn Abi Bakr. Hardly any of the doctrines ascribed to these
ancient authorities can be considered authentic. The trans-
mission of legal doctrine in Hijaz becomes historically ascer-
tainable only at about the same time as in Iraq, with Zuhri
(d. 124{742) and with his younger contemporary Rabi'a ibn
Abi ‘Abd al-Rahmian for Medina and with ‘At3a’ ibn Abi
Rabih for Mecca.
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The process of going backwards for a theoretical foundation
of Islamic religious law as it was being taught in the ancient
schools did not stop at these relatively late authorities. At the
same time at which the doctrine of the school of Kufa was
retrospectively attributed to Ibrahim al-Nakha'i, and perhaps
even slightly earlier, that doctrine and the local idealized
practice, which in the last resort was its basis, were directly
connected with the very beginnings of Islam in Kufa, beginnings
associated with Ibn Mas‘iid, a Companion of the Prophet. It
was, however, not to Ibn Mas“iid himself that reference was
made in the first place, but to an informal group of ‘Com-
panions of Ibn Mas'ad’ who were, in some general way, taken
to guarantee the authentic and uninterrupted transmission of
the correct practice and doctrine in Kufa. At a secondary stage
the general reference to the Companions of Ibn Mas'Gd gave
rise to a formal and explicit reference to Ibn Mas‘Gd himself,
and a considerable body of early Kufian doctrine was attributed
to him. Though this body of doctrine differed in a number of
details from the general teaching of the Kufian school which
went under the name of Ibrahim al-Nakha'i, Ibrahim appears
as the main transmitter of doctrine from Ibn Mas'iid, and many
opinions were projected back from Ibrihim still farther to Ibn
Mas'td. The historical Ibrihim had not had personal contact
with the historical Ibn Mas"ad, but some members of the
originally anonymous group of Companions of Ibn Mas'ad
were later identified as uncles of Ibrahim on his mother’s side,
and they formed a family link between the two authorities. Ibn
Mas‘ad thus became the eponym of the doctrine of the school
of Kufa. The corresponding eponym of the Meccans was Ibn
*Abbas, another Companion of the Prophet, and references to
him, too, alternate with references to the Companions of Ibn
‘Abbids. The two main authorities of the Medinese among the
Companions of the Prophet were the caliph *Umar and his son
‘Abd Allah ibn ‘Umar. Each ancient school of law, having
projected its doctrine back to its own eponym, a local Com-
panion of the Prophet, claimed his authority as the basis of its
teaching. This reference to the Companions of the Prophet was
called taklid, a term which was to gain a different meaning in
the later theory of Islamic law.

5. One further logical step remained to be taken in the
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search for a solid theoretical foundation of the doctrine of the
ancient schools of law, and it was taken by the Iragians who,
very early in the second century of Islam, transferred the term
‘sunna of the Prophet’ from its political and theological into
a legal context, and identified with it the sunna, the idealized
practice of the local community and the doctrine of its scholars.
The term expressed an axiom butdid notas yetimply the existence
of positive information in the form of ‘traditions’ (which became
prevalent later), namely that the Prophet by his words or acts
had in any fact originated or approved the practice in question.
This originally Iragian concept of the sunna of the Prophet was
taken over by the Syrians; their idea of living tradition was
the uninterrupted practice of the Muslims, beginning with the
Prophet, maintained by the first caliphs and by the later rulers,
and verified by the scholars. The Medinese, on the other hand
used this concept only rarely, whereas the Iragians, in their
turn, hardly used the term ‘amal for practice.

6. It was not long before various movements arose in opposi-
tion to the opinions held by the majorities in the ancient schools
of law. In Kufa, for instance, where the name of Ibn Mas'Gd
had become attached to the main stream of legal doctrine, any
opinions which were put forward in opposition to the traditional
doctrine of the majority had to invoke an equally high and
possibly even higher authority, and for this purpose the name
of the caliph °‘Ali, who had made Kufa his headquarters,
presented itself easﬂy The doctrines which in Kufa go under
the name of ‘Ali do not embody the coherent teaching of any
individual group; all we can say is that, generally speaking,
they represent opinions advanced in opposition to the living
tradition, that is to the contemporary average teaching, of the
school of Kufa. (There is no trace of a bias in favour of Shiite
legal doctrines in these Iragian traditions from "Ali.) One group
of doctrines attributed to ‘Ali represents crude and primitive
analogies, early unsuccessful efforts to systematize; they reflect
the opinions of groups or individuals who were ahead of the
majority of their contemporaries in Kufa in systematic legal
- thought. Another group of unsuccessful opinions ascribed to
‘Ali shows a rigorous and meticulous tendency, and goes
farther than the average doctrine of the Kufians in taking
religious and ethical considerations into account. Unsuccessful
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Iragian opinions of this type, attributed to "Ali, correspond
almost regularly to doctrines attested in Medina, where most
of them represent the common opinion. It is in keeping with
the relatively retarded development of the Medinese school
that a body of doctrines wliich remained unsuccessful in Kufa,
where it could not overcome the already established tradition
of a school of law, succeeded to a considerable extent in gain-
ing recognition in Medina. Furthermore, in contrast with the
opposition in Kufa, the opposition in Medina already reflected
the activity of the Traditionists.

7. The movement of the Traditionists, the most important
single event in the history of Islamic law in the second century
of the hijra, was the natural outcome and continuation of a
movement of religiously and ethically inspired opposition to the
ancient schools oflaw. The schools of law themselves represented,
in one aspect, an Islamic opposition to popular and adminis-
strative practice under the later Umayyads, and the opposition
group which developed into the Traditionist moveinent
emphasized this tendency. The main thesis of the Traditionists,
as opposed to the ancient schools of law, was that formal
‘traditions’ (hadith, pl. ahadith) deriving from the Prophet
superseded the living tradition of the school. It was not enough
for the ancient schools to claim that their doctrines as a whole
were based on the teachings of the Companions of the Prophet
who presumably knew the intentions of their master best, or
even that their living tradition represented the sunna of the
Prophet. The Traditionists produced detailed statements or
‘traditions’ which claimed to be the reports of ear- or eye-
witnesses on the words or acts of the Prophet, handed down
orally by an uninterrupted chain (isndd) of trustworthy persons.
Hardly any of these traditions, as far as matters of religious law
are concerned, can be considered authentic; they were put
into circulation, no doubt from the loftiest of motives, by the
Traditionists themselves from the first half of the second
century onwards. .

The Traditionists were not confined to Medina but existed
in all the great centres of Islam where they formed groups in
apposition to, but nevertheless in contact with, the local schools
of law. They disliked all human reasoning and personal opinion
which had become an integral part of the living tradition of the
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ancient schools and which had, indeed, been a constituent
element of Islamic legal thought from its very beginnings.
Their own standards of reasoning were inferior to those of the
ancient schools, as Shafi‘i, at the end of the second century, had
reason to complain. The traditions which they put into circula-
tion were often systematically difficult. Their general tendency
was towards strictness and rigorism, not, however, without
exceptions. They were occasionally interested in purely legal
issues, for reasons which now escape us, but they were mainly
concerned with subordinating the legal subject-matter to
religious and moral principles, expressed in traditions from the
Prophet. There are, for instance, two traditions put into circula-
tion by the Traditionists in Medina, according to which the
Prophet had prohibited outbidding and certain practices which
might create an artificial rise or fall in prices. Their aim was to
make these practices illegal in the same way as, say, the taking
of interest was illegal, so that contracts concluded in defiance
of the prohibition would be invalid. These particular traditions,
however, did not prevail with the Medinese, who, in common
with the Iraqians, minimized them by interpretation, and the
effort of the Traditionists to change the doctrine of the ancient
schools of law remained unsuccessful in this case,

Initially the ancient schools of law, the Medinese as well as
the Iraqians, offered strong resistance to the disturbing element
represented by the traditions which claimed to go back to the
Prophet.! It has often been presumed a priori that it was the most
natural thing, from the first generation after the Prophet on-
wards, to refer to a real or alleged decision of his whenever a
new problem presented itself. This was not the case. Traditions
from the Prophet had to overcome strong opposition, and the
polemics against them and in their favour extended over most
of the second century of the hijra. At the same time it is obvious
that once the authority of the Prophet, the highest after the
Koran, had been invoked, the thesis of -the Traditionists,
consciously formulated, was certain of success, and that the
ancient schools had no real defence against the rising tide of
traditions from the Prephet. The best they could do was to
minimize their import by interpretation, and to embody their

t The extreme opposition td the Traditionists is represented by the Mu'tazila
(cf. below, p. 64, n. 2).
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own attitude and doctrines in other alleged traditions from the
Prophet, but this meant that the Traditionists had gained their
point. Though the ancient schools of law were brought to pay
lip-service to the principle of the Traditionists, they did not,
however, necessarily change their positive legal doctrine to the
full extent desired by this latter group. The Traditionists were
sometimes successful in bringing about a change of doctrine,
and when this happened the doctrine of the minority in opposi-
tion became indistinguishable from that of the majority of the
school, so that it is not always possible to determine whether a
particular doctrine originated in Traditionist circles or within
the ancient schools of law; but they often failed, and we find
whole groups of ‘unsuccessful’ Medinese and Iragian minority
doctrines expressed in traditions from the Prophet. It goes
without saying that the interaction.of legal doctrines and of
traditions must be regarded as a unitary process, the several
aspects and phases of which can be separated only for the sake
of analysis. All this introduced inconsistencies into the teachings
of the ancient schools of law, and these schools accepted tradi-
tions from the Prophet as authoritative only as far as they agreed
with their own living tradition. The next step was to be taken
by Shéfi' at the end of the second century of the hijra.
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EARLY SYSTEMATIC REASONING;
LAWYERS OF THE SECOND CENTURY

1. PARALLEL with the tendency of the early specialists and
the ancient schools of law to Islamicize, to introduce Islamic
norms into the sphere of law, went the complementary tendency
to reason and to systematize. Reasoning was inherent in Islamic
law from its very beginnings. It started with the exercise of
personal opinion and of individual judgement on the part of the
first specialists and kddis. It would be a gratuitous assumption
to regard the discretionary decision of the specialist or magistrate
as anterior to the use of rudimentary analogy and the striving
after coherence. Both elements are found intimately connected
in the earliest period which the sources allow us to discern.
Nevertheless, all this individual reasoning, whether purely dis-
cretionary and personal or inspired by an effort at consistency,
started from vague beginnings, without direction or method,
and moved towards an increasingly strict discipline.
Individual reasoning in general is called raly, ‘opinion’, in
the particular meaning of ‘sound, considered opinion’. When
it is directed towards achieving systematic consistency and
guided by the parallel of an existing institution or decision it
is called kiyds, ‘analogy’, parity of reasoning. When it reflects
the personal choice and discretionary opinion of the lawyer,
guided by his idea of appropriateness, it is called istiksin or
istihbab, ‘approval’ or ‘preference’. The term istifisan therefore
came to signify a breach of strict analogy for reasons of public
interest, convenience, or similar considerations, The use of
individual reasoning in general is called itikad or ijtihdd al-ra’y,
and mujtahid is the qualified lawyer who uses it. These terms
are to a great extent synonymous in the ancient period, and
remained so even after Shafi'l. Ra’y and istifisdn stem directly
from the advisory, cautelary activity of the early specialists,
The oldest stage of legal reasoning is represented by Iraqian
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doctrines, either discretionary decisions or crude and primitive
conclusions by analogy. An old conclusion of this kind, which
has survived in the Hanafi doctrine, was to demand a fourfold
confession from the culprit before he incurred the hadd punish-
ment for unchastity, by analogy with the four witnesses pre-
scribed for this case by the Koran (sura xxiv. 4). This was
originally merely the result of systematic reasoning, and not
based on any tradition. The Iragian opposition exaggerated the
underlying tendency towards caution, and put into circulation
a tradition to the effect that ‘Ali had demanded a fivefold
confession, but this doctrine remained unsuccessful. The original
Iragian doctrine spread into Hijaz and was put there under
the aegis of the Prophet in a group of traditions. Nevertheless,
the doctrine did not prevail in the school of Medina. The under-
lying conclusion by analogy provoked another, to the effect that
the kadd punishment for theft could be applied only after a two-
fold confession from the culprit, by analogy with the two witnes-
ses required in this case. This doctrine was again expressed in a
tradition from ‘Al, and a number of Iragians, including the
kddi of Kufa, Ibn Abi Layla, a contemporary of Aba Hanifa,
held it. Abii Hanifa, however, argued that ifa twofold confession
were required, the first confession would already create a civil
debt, and no kadd could take place after a civil debt had been
incurred evenif a second confession were made, and the doctrine
that a single confession was sufficient in the case in question
prevailed in the Hanafi school.

The minimum value of stolen goods, for the kadd punishment
to be applicable, was fixed by some Iraqians, by a crude
analogy with the five fingers, at five dirhams. The generally
accepted doctrine in Iraq, however, fixed it arbitrarily at ten
dirhams, and this has remained the Hanafi doctrine. This
doctrine has to be regarded as the original opinion, and the
analogical reasoning as a refinement which was finally un-
successful. The minimum value of stolen goods provided the
starting-point for fixing, by a crude analogy, the minimum
amount of the nuptial gift (makr) which was an essential element
of the contract of marriage. Here, too, the original Iragian
decision was discretionary: ‘We think it shocking’, they said,
‘that intercourse should become lawful for a trifling amount’,
and thereforc ‘Ibrahim al-Nakha'i disapproved of a nuptial
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gift of less than forty, and once he said of less than ten dirhams’.
This discretionary decision was later modified, not for the better,
by a crude analogy, according to which the use of part of the
body of the wife by the husband ought not to be made lawful
for an amount less than that legalizing the loss of a limb through
the hadd punishment for theft, and the minimum amount of the
nuptial gift was fixed at ten dirhams. This reasoning was expressed
in a tradition from ‘Ali. The last words of the statement attri-
buted to Ibrahim are intended to put thislater doctrine under his
authority. A certain Iragian who held that the minimum value
of stolen goods for purposes of kadd was five dirhams, consistently
fixed the minimum makr at five dirhams too. The Medinese
recognized originally no minimum amount of ma#r; only Milik,
followed by the Maliki school, adopted the principle of the
analogical reasoning of the Iragians, and starting from his own
minimum value of stolen goods for the application of the fadd,
which was } dindr = 3 dirhams, fixed the minimum mahr at
the same amount. At the same time the Iragians had found
this crude analogy unsatisfactory, and fell back on the authority
of traditions which had appeared in the meantime in favour of
their doctrine, and this has remained the doctrine of the Hanafi
school.

2, The results of this early systematic reasoning were not
seldom expressed in the form of legal ‘puzzles’, or in the form
of legal maxims or adages which were sometimes rhyming or
alliterative. Some typical adages are: ‘the child belongs to the
marriage bed’ (cf. above, p. 21); ‘there is no divorce and no
manumission under.duress’ ({4 faldk wa-la “atdk fi ighldk) ; ‘profit
follows responsibility’ (al-khardj bil-damdn); ‘the security takes
the place of that for which it is given’ (al-rahn bi-md fik, Iraqian;
for the Hanafi doctrine, which is different, see below, p. 140),
and, in favour of the opposite doctrine, ‘the security is not
forfeited’ (al-rahn 13 yaghlak, Medinesc). These maxims became
a favourite mode of expressing legal'doctrines, often, no doubt,
with a didactic purpose, in a rough-and-ready form; others may
have been originally popular proverbs and sayings. They are
not uniform as to provenance and period, but many were
formulated in the first half of the second century of the hijra,
and they reflect a stage when legal doctrines were not yet
systematically expressed in traditions, though most of them
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gradually acquired the form of traditions. The possibility that
some adage or other may even go back to the pre-Islamic
period cannot be excluded a priori, but this must be positively
proved—as has been done, so far, for one particular maxim
(al-wald’ lil-kubr, concerning the transmission of the rightof the
patron, mawid, by inheritance)} which reflects an archaic rule
of agnatic succession.

The element of personal discretion and 1nd1v1dual opinion
in Islamic law was prior to the growth of traditions, particularly
of traditions from the Prophet, but because of the success of the
main thesis of the Traditionists, most of what had originally
been discretionary decisions and the result of individual reason-
ing by the scholars was put into the mouth. of the Prophet.
A significant example of this is provided by the rules relating to
the ancient contract of muzdbana, the exchange of dried dates
for fresh dates on the tree. This contract contravened the
Koranic prohibition of rib4, ‘excess’, and was therefore generaily
rejected. But in order to enable poor people, who did not them-
selves possess palm-trees, to acquire fresh dates from the time
they began to ripen, certain scholars allowed the exchange of
strictly limited quantities of dried dates for -estimated equal
quantities of fresh dates on the tree. This was originally a
discretionary decision (istihsdn), of the same kind as Ibrahim
al-Nakha'i’s discretionary opinion on the minimum amount of
the nuptial gift. Both opinions, the uncomprornising prohibition
and the exception made for limited quantities, were put into
the form of traditions from the Prophet, and in order to make
the exception acceptable, the transaction envisaged by it was
called by a technical term of its own, day* al-‘ardyd. This enabled
the ancient schools as well as the Traditionists to harmonize
the two groups of traditions, and the original discretionary
element was eliminated from the doctrine.

3. The literary period of Islamic law begins about the year
150 of the hijra (A.p. 767), and from then onwards the develop-
ment of technical legal thought can be followed step by step
from scholar to scholar. For Iraq, successive stages are repre-
sented by the doctrine which must be credited to Hammad
(d. 120/738), and by the doctrines of Ibn Abi Layla (d. 148/765),
of Abi Hanifa (d. 150/767), of Abii Yiisuf (d. 182/798), and -
of Shaybani (d. 189/805) respectively. The Syrian Awza'l




LAWYERS OF THE SECOND CENTURY 41

(d. 157/774) represents an archaic type of doctrine, and Malik
(d. 199{795) the average doctrine of the school of Medina in
his time. During the whole of the second century of Islam,
technical legal thought developed very rapidly from its begin-
nings, which were crude and primitive conclusions by analogy.
It tended, first, to become more and more perfected. There is,
secondly, an increasing dependence on traditions, as a greater
number of traditions came into being and came to be accepted
as authoritative. Thirdly, material considerations of a religious
and ethical kind, which represented one aspect of the process
of Islamicizing the legal subject-matter, tended to merge into
systematic reasoning, and both tendencies became inextricably
mixed in the result. All three tendencies culminated in Shafi'i
(d. 204/820). The following examples are intended to illustrate
the general trend of development.

Concerning a man who iz married to more than four wives
and adopts Islam, the earliest and seemingly most natural
solution, that he may choose those four wives to whom he wishes
to remain married, was that adopted by Awza'l. It was also
expressed in a tradition from the Prophet. Malik followed the
same doctrine but specified that the Koranic prohibition (sura
iv. 23} of marital relationships with two sisters simultaneously
or with mother and daughter applied also here and limited the
possible choices. The early Iragians introduced systematic
refinements. Abii Hanifa declared: ‘If the man was married to
all his wives by one contract, and they all become Muslims, he
becomes separated from all his wives.’ Abii Yisuf adduced
systematic reasoning in favour of this doctrine and added: ‘But
if he was married by successive contracts, the first four marriages
remain valid’; for this detail he also referred to Ibrahim Nakha'i.

" The tradition in favour of the first doctrine was still ‘irregular’,
and therefore unacceptable, in the time of Abi Yasuf. Shaybini,
however, knew already a greater number of traditions from the
Prophet and could not disregard them; but he retained the
doctrine of Abdi Hanifa and Abi Yisuf with regard to persons
who had been members of tolerated religions; the result is very
inconsistent. Shafi'i, under the spell of the traditions, returned
completely to the oldest doctrine and supplied a good systematic
argument.

It was an ancient Arab custom that the victors took the




42 EARLY SYSTEMATIC REASONING;

womenfolk of their conquered enemies as concubines without
caring much whether they were married wornen or not. This
rough-and-ready practice continued in Islam, and Awz4'i states
correctly: ‘Such was the practice of the Muslims, and thus
decrees the Koran® (sura iv. 24). The Medinese accepted this
practice unreservedly and merely drew the logical conclusion
by formulating the legal principle that captivity (in the sense in
which Islam recognized it; below, p. 127) dissolved the marriage
tie. The Iraqians, however, reasoned that captivity as such did
not dissolve the marriage tie, and consequently tried to introduce
certain safeguards. Awza‘l was partly influenced by Iragian
legal thought and, while endorsing the practice, regarded the
marriage of captives as continuing valid after captivity, with
the result that his doctrine became inconsistent. Abii Yisuf
criticized Awza'T’s inconsistency, and Shifi'i’s doctrine is still
more thoroughly systematic than that of Abi Yisuf. At the same
time, Awza'i, Abt Yaisuf, and Shafi'l represent three successive
stages of growing formal dependence on traditions.

The Koran says in sura xxiv. 33: ‘And those in your possession
who deésire a writing, write it for them if you know any good in
them, and give them of the wealth of Allah which He has given
you.” The hearers were supposed to know the details of the
transaction referred to, and strict interpretation of the passage
suggests that it was not identical with the contract of manu-
mission by mukdtaba such as was elaborated later by the ancient
lawyers in the second century of Islam. Their earliest efforts
were arbitrary, such as the decision that the mukdtab slave
becomes free as soon as he has paid half the stipulated amount,
or the decision, attributed to *Ata’ and probably authentic, that
he becomes free as soon as he has paid three-quarters. Pre-
sumably authentic, too, is the information that "Ata’ considered
it obligatory on the master to conclude a mukdlaba contract
with his deserving slave although °‘Atd' agreed that he had
no traditional authority for this doctrine; in other words, the
implications of the Koranic passage began to be considered in
the time of ‘Ata’. Technically more polished are the opinions
that the mukdtab slave becomes free as soon as he has paid off
his value—this seems to have been the current doctrine of the
school of Kufa at one time; or that he becomes free pro raia of
his payments—this doctrine seems to have been connected with
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the Iragian opposition; or that he becomes free immediately,
and the payments due from him are ordinary debts. Finally,
the systematically most consistent doctrine that the mukatab
remained a slave as long as part of thestipulated sum was still un-
paid prevailed in Iraq and in Medina, and it was projected back
to certain Companions of the Prophet and finally to the Prophet
himself, but all this is later than the simple reference, in Medina,
to two of the ancient authorities of the school. Even after the

“final doctrine on the mukdtab had prevailed, some concessions
in favour of a defaulting mukatab were made; but they were
subsequently reduced, though not completely eliminated, in
the interest of stricter systematic consistency.

4. The opinions of Awza'l, in Syria, represent, as a rule, the
oldest solutions adopted by Islamic jurisprudence. The archaic
character of his doctrine makes it likely that he, who was him-
self a contemporary of Abii Hanifa, conserved the teachingof
his predecessors, who are nothing more than names to us, in
the generation before him. When the doctrine which goes under
his name was formulated, the Islamicizing and systematizing
tendencies of earliest Islamic jurisprudence had, it is true,
already begun to operate, but they were still far from having
penetrated the whole of the raw material offered by ancient
practice. His systematic reasoning, though explicit, is on the
whole rudimentary; it is overshadowed by his reliance on the
‘living tradition’ which he identifies with the ‘sunna of the
Prophet’. In this concept of sunna and in other respects,
AwzaT's doctrine comes nearest to that of the ancient Iragians.

The date of Malik’s death is only a few years earlier than the
dates of the deaths of Abfi Yiisuf and of Shaybani, but Malik’s
technical legal thought is considerably less developed than
that of his Iraqian contemporaries. His reasoning, on the
whole, is comparable to that of Awza‘l, particularly in the
dependence of both on the (idealized) practice, the ‘living
tradition’, the consensus of the scholars. It was Malik’s aim to
set forth the accepted doctrine of the school of Medina, and
this was to a great extent founded on the individual reasoning
of its representatives. In combining extensive use of reasoning
with dependence on the ‘living tradition’, Malik seems typical
of the Medinese. In the majority of cases we find Malik’s own
reasoning inspired by material considerations, by practical
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expediency, and by the tendency to Islamicize. Malik’s
Muwatta’, the record of his teachings which was written down
by his disciples in several closely related versions, enables us to
discern the actual practice in Medina in the second half of the
second century of Islam.t

In Iraq it is not generally posablc to dlstmgmsh between the
common doctrine of the Kufians in the time of Hammad and
Hammad’s individual opinions, but a considerable progress in
the discussion of technical legal problems between Hammad
and Ibn Abi Layla, a fddi of Kufa, one generation later, is
obvious. Ibn Abi Layla’s technical reasoning, though generally
clumsy and short-sighted, is far from rudimentary; the striving -
for systematic consistency, the action of general trends and
principles, pervade his whole doctrine. A rigid formalism is
perhaps the most persistent typical feature of his legal thought.
Ibn Abi Layla’s practical, common-sense reasoning often takes
material, and particularly Islamic ethical, considerations into
account. Connected with this is his regard for contemporary
practice. There are numerous traces of his activity as a 4ddi in
his doctrine, last but not least his conservatism, so that he re-
presents an earlier stage in the development of Islamic jurispru-
dence than his contemporary, Abti Hanifa.

In contrast with Ibn Abi Layla, AbG Hanifa seems to have
played the part of a theoretical systematizer who achieved
considerable progress in technical legal thought. Not being a
kddi, Abii Hanifa was less restricted than Ibn Abi Layld by
considerations of day-to-day practice; at the same time he was
less firmly guided by the realities of administration of justice.
There is so much new, explicit legal thought embodied in his
doctrine that an appreciable part of it was found defective and
was rejected by his disciples. His legal thought is not only more

' broadly based and more thoroughly applied than that of his
older contemporaries but technically more highly developed,
more circumspect, and more refined. A high degree of reason-
ing, often somewhat ruthless and unbalanced, with little regard
for practice, is typical of Abd Hanifa’s legal thought as a whole.

The doctrine of Abii Yiisuf, by and large, presupposes the
doctrine of Ab&a Hanifa, whom he regarded as his master. The
most prominent peculiarity of Abd Yasuf’s own legal thought is

' For an example, see below, p. 79.
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that he is more dependent on traditions than AbG Hanifa,
because there were more authoritative traditions from the
Prophet in existence in his time, and compared with this
dependence on traditions, Islamic ethical considerations of a
material kind are less important. Secondly, the doctrine of Ab
Yiisuf often represents a reaction against Abi Hanifa’s some-
what unrestrained reasoning, although, in diverging from his
master, he occasionally abandoned the more perspicacious or
more highly developed doctrine. Finally, a remarkable feature
of Abi Yiisuf’s doctrine is the frequency with which he changed
his opinions, not always for the better. Sometimes the contem-
porary sources state directly, and in other cases it is probable,
that Abii Yasuf’s experience as a kddi caused him to change his
opinion. Abii Yiisuf represents the beginning of the process by
which the ancient Iragian school of Kufa was replaced by that
of the followers of Abii Hanifa.

Shaybani, the great disciple both of Abii Hanifa and of Aba
Yasuf, depends on traditions even more than Abil Yasuf does.
This shows itself not only in changes of doctrine but in his habit
of duplicating his systematic reasoning by arguments taken
from traditions, and in the habitual formula ‘We follow this’ by
which he almost invariably rounds off his references to traditions
even when he does not, in fact, follow them. Shaybini used his
personal opinion to the extent common in the ancient schools
of law, but most of his reasoning that appears in this guise is
in fact strict analogy or systematic reasoning To this extent
Shaybini prepared the way for Shafi'i’s re_]ectlon, on principle,
of discretionary decisions and his insistence on strict analogy or
systematic reasoning. Systematic reasoning of a high quality is
the feature most typical of Shaybani’s technical legal thought.
Shaybani was the great systematizer of the Kufian doctrine. He
was also a prolific writer, and his voluminous works, in which
he consciously continued the doctrinal tradition of Abu Hanifa
and Abii Yiisuf, became the rallying-point of the Hanafi school
which emerged from the ancient school of Kufa.

5. In Shafi'i, who considered himself a member of the school
of Medina although he made the essential thesis of the Tradi-
tionists prevail in Islamic law, legal reasoning reached its
zenith. Explicit legal reasoning, most of it of a superior quality,
occupies 2 much more prominent place in Shafi'?’s doctrine
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than in that of any of his predecessors, even if we take differences
of style and of literary form into account. When Shafi‘i wrote,
the process of Islamicizing the law, of impregnating it with
religious and ethical ideas, had in the main been completed. We
therefore find him hardly ever influenced in his conscious legal
thought by material considerations of a religious or ethical
kind, such as had played an important part in the doctrines of
Awzi'1, Malik, Ibn Abi Layla, and Abia Hanifa. Wealso find him
more consistent than his predecessors in separating the moral
and the legal aspects, whenever both arise with regard to the
same problem, In this respect, Shifi'i did not carry out the pro-
gramme of the Traditionists who had tried to identify the
categories ‘forbidden’ and ‘invalid’. On the other hand, Shafi'l’s
fundamental dependence on traditions from the Prophet, in
which he followed the Traditionists, implied a different, formal
way of Islamicizing the legal doctrine. In theory, Shafi'i
distinguished sharply between the argument taken from tradi-
tions and the result of systematic thought. In his actual reason-
ing, however, both aspects are closely interwoven; he shows
himself tradition-bound and systematic at the same time, and
we may consider this new synthesis typical of his legal thought.

Shafi'i recognized in principle only strict analogical and
systematic reasoning (kiyds, tjtihdd, also ‘akl ‘reason’ or ma'kal
‘what is reasonable’, in a narrow technical sense), to the ex-
clusion of arbitrary opinions and discretionary decisions (ra’y
and istibsdn, which Shifi'l uses as synonyms), such as had been
customary among his predecessors. This is one of the important
innovations by which his legal theory became utterly different
from that of the ancient schools. His legal theory is much more
logical and formally consistent than that of his predecessors,
whom he blames continually for what appears to him as a mass
of inconsistencies, It is based on the thesis of the Traditionists

that nothing can override the authority of a formal tradition .

from the Prophet. In accepting this Shafi‘i cut himself off from
the natural and continuous development of doctrine in the
ancient schools of law, and he adopted a principle which, in
the long run, could only lead to inflexibility. Also the posi-
tive solutions which Shafi'i proposes are often, sociologically
speaking, less advanced than those advocated by the contem-
porary Iragians and Medinese; his systematic legal thought,
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dominated as it was by a retrospective point of view, could
hardly be productive of progressive solutions.

For Shafi'i, sunna is no longer the idealized practice as recog-
nized by representative scholars; it is identical with the contents
of formal traditions from the Prophet, even though such a trad-
ition be transmitted by only one person in each generation,
According to Shifi'i, one must not conclude, as the ancient
schools of law did, that the Companions of the Prophet knew
the intentions of their master best and would therefore not have
held opinions incompatible with them. This led him to reject
the taklid as practised in the ancient schools. The opinions held
and practices inaugurated by persons other than Companions
of the Prophet were of course, in Shafi't’s eyes, of no authority
whatsoever. This new concept of sunna, the sunna of the Prophet
embodied in formal traditions from him, superseded the concept
of ‘living tradition’ of the ancient schools. Traditions from the
Prophet could not even be invalidated by reference to the
Koran. Shifi'1 took it for granted that the Koran did not
contradict the traditions from the Prophet, and that the tradi-
tions explained the Koran; the Koran had therefore to be inter-
preted in the light of the traditions, and not vice versa. The
consensus of the scholars, which expressed the living tradition
of each ancient school, also became irrelevant for Shafi‘i; he even
denied the existence of any such consensus because he could
always find scholars who held divergent opinions, and he fell back
on the general consensus of all Muslims on essentials. The thesis
that ‘everything of which the Muslims approve or disapprove is
good or bad in the sight of Allah’ had been formuilated shortly
before Shifi'l. Shafi'i developed it further, but the principle, as
he formulated it, that the community of Muslims would never
agree on an error, was put into the form of a tradition from the
Prophet only towards the middie of the third century of the
hijra. Shafi'l held that, whatever the extent of the knowledge
of individual scholars, the community of Muslims as a whole
had preserved the traditions from the Prophet in their totality,
so that none of them were lost, and the consensus of the Muslims
could not contradict the sunna of the Prophet as Shafi‘i under-
stood it. All this left no room for the discretionary exercise
of personal opinion, and human reasoning had to be restricted
to making correct inferences and drawing systematic conclusions
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from the traditions. Shafi'i was so serious in his main contention
that he declared himself prepared to abandon any doctrine of
his by which he might unwittingly have contradicted a tradition
from the Propket,

These, in short, were the principles of Shafi'i’s legal theory.
It was a ruthless innovation which it took him some time to
elaborate, so that his writings retain numerous traces of the
development of his ideas and some unsolved inconsistencies.
But notwithstanding all this, Shafi'i’s legal theory is a perfectly
coherent system, superior by far to the theory of the ancient
schools, and he became the founder of the usil al-fikk, the
discipline dealing with the theoretical bases of Islamic law. It
was the achievement of a powerful mind, and at the same time
the logical outcome of a process which had begun much earlier.
The development of legal theory in the second century of Islam
was dominated by the struggle between two concepts: that of
the common doctrine of the community, and thatof the authority
of the traditions from the Prophet. The doctrine of the ancient
schools of law represented an uneasy compromise; Shaf'i
vindicated the thesis of the Traditionists, and the later schools
had no choice but to accept his essential thesis. :

We must now take up the external development of Islamic
law where we left it at the end of the Umayyad period.
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ISLAMIC LAW UNDER THE
FIRST 'ABBASIDS;
LEGISLATION AND ADMINISTRATION

1. WHEN the Umayyads were overthrown by the “Abbasids in
132 of the hijra (a.p. 750), Islamic law as we know it had
acquired its essential features; the need of Arab Muslim society
for a new legal system had been filled. The early *Abbasids
continued and reinforced the Islamicizing trend which had
become more and more noticeable under the later Umayyads.
For reasons of dynastic policy, in order to differentiate them-
selves and their revolution from the ruling house which they
had superseded, the ‘Abbasids exaggerated the differences, and
in conscious opposition to their predecessors proclaimed their
programme of establishing the rule of God on earth. As part of
this policy they recognized the religious law, as it was being
taught by the pious specialists, as the only legitimate norm
in Islam, and they set out to translate their ideal theory into
practice. They regularly attracted specialists in religious law to
their court and made 2 point of consulting them on problems
that might come within their competence. A long treatise which
Aba Yasuf wrote at the request of the caliph Hariin al-Rashid
on public finance, taxation, criminal justice, and connected
subjects has come down to us. But just as the pious specialists
who had formed the vanguard of the Islamicizing tendency
under the Umayyads had been ahead of realities, so now the
early “Abbisids and their religious advisers were unable to
carry the whole of society with them, particularly as the caliphs
themselves were not always very sincere in their professed
eagerness to transiate the religious ideal into practice. It soon
appeared that the rule of God on earth as preached by the early
‘Abbasids was but a polite formula to cover their own absolute
despotism. They were thus unable to achieve a permanent
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fusion between theory and practice, and it was not long before
their successors lacked not only the will but the power to
continue the effort.

2. What the early ‘Abbisids did achieve was the permanent
connexion of the office of kddi with the shari'a, the sacred Law.
This, too0, had been prepared under the Umayyads, but under
the *Abbasids it became a fixed rule that the kddi had to be
a specialist in the shari'a. He was no more the legal secretary
of the governor but was normally appointed by the central
government and, once appointed and until he was relieved of
his office, he was to apply nothing but the sacred Law, without
interference from the government. But this independence
remained theoretical. With its increasing despotism, the
temporal power became more and more unwilling to tolerate
the existence of any truly independent institution; the kddis
were not only subject to dismissal at the whim of the central
government, but had tc depend on the political authorities for
the execution of their judgments. This was particularly im-
portant in the administration of criminal justice.

During the Umayyad period, when the kddis were the legal
secretaries of the governors, they or the governors themselves
exercised whatever criminal justice came within the competence
of the administrative authorities. But when, under the early
‘Abbasids, the office of kadi was separated from the general
administration and became bound to Islamic law in substance
and procedure, the formal rules of evidence of this fast made it
impossible for the kddi to undertake a criminal investigation,
and his inability to deal with criminal cases became apparent.
Consequently the political powers stepped in and transferred
the administration of the greater part of criminal justice to the
police (shurta),! and it has normally remained outside the sphere
of practical application of Islamic law. Nevertheless, the office
of k4di in this its final form proved to be one of the most vigorous
institutions evolved by Islamic society.

The centralizing tendency of the early "Abbésids which was
responsible for the appointment of the jddis by the central
government also led to the creation of the dignity of Chief
Kadi (kadi -kudat). It was originally an honorific title given to

t This term, which originally denoted the guard of a general or governor, is
probably derived from Latin cohort(em).
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the kddi of the capital, whom the caliphs would normally consult
on the administration of justice. The kddi Abh Yusuf was the
first to receive this title, and the caliph Haran not only solicited
his advice on financial policy and similar questions, as men-
tioned above, but used to consult him on the appointment of
all kddis in the Empire. The Chief Xddi soon became one of the
most important counsellors of the caliph, and the appeintment
and dismissal of the other fddis, under the authority of the
caliph, was the main function of his office. It has been suggested
that the office of Chief Kddi, which notwithstanding its historical
importance has always been somewhat neglected by the theorists
of Islamic law, is of Persian origin and the translation, into
an Islamic context, of that of the Zoroastrian Mdbedhdn Mabedh.
Its introduction by the early “Abbasids certainly coincided with
the introduction of strong Persian elements into ‘Abbasid
government, and ancient Arab writers themselves have pointed
out the parallels between the two institutions. -

An institution which the early ‘Abbasids, and perhaps before
them the later Umayyads, borrowed from the administrative
tradition of the Sassantan kings, was the ‘investigation of com-’
plaints’ (nazar fil-mazdlim). It was a prerogative of the absolute
monarch by which the caliphs themselves or, by delegation,
‘ministers or special officials and later the sultans, heard
complaints concerning miscarriage or denial of justice or other
allegedly unlawful acts of the kddis, difficulties in securing the
execution of judgments, wrongs committed by government
officials or by powerful individuals (cf. below, p. 160, on ghasb),
and similar matters. Very soon formal Courts of Complaints
were set up. The more important lawsuits concerning property,
which in theory would have come within the jurisdiction of
the kddi, tended to be brought before the Courts of Complaints
too, so that their jurisdiction became, to a great extent, con-
current with that of the fddis’ tribunals. The very existence of
these tribunals, which were established ostensibly in order to
supplement the deficiencies of the jurisdiction of the kadss, shows
that much of the administration of justice by the fddi had broken
down at an early period.

At the same time at which the kddis’ tfibunals found them-
selves superseded, to a considerable degree, by the Courts
of Complaints, they had also to accommodate themselves to the
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continued jurisdiction of the ‘inspector of the market’, whose
- office had continued into Islam from Byzantine times. The
early “Abbasids, while maintaining his functions, superficially
Islamicized this office by entrusting its holder with discharging

the collective obligation, enjoined in the Koran,! to ‘encourage

good and discourage evil’, making him responsible for en-

forcing Islamic morals and behaviour in the community of
Muslims, and giving him the Islamic title of muktasib (his office

is called fkisba). In addition to his ancient powers of enforcing

traffic, building, sanitary, and trading regulations and deciding

disputes arising from them, it was now part of his duties to bring

transgressors to justice and to impose summary punishments

which came to include the flogging of the drunk and the un-

chaste and even the amputation of the hands of thieves caught

in the act; but the sincere eagerness of the rulers to enforce

these provisions of the shari'a commonly made them overlook

the fact that the procedure of the muhitasib did not always satisfy

the strict demands of Islamic law. These several aspects of the

institution of the hisha exemplify the nature and extent of the

adoption of the ideal doctrine of the sacred Law under the early

‘Abbasids. The institution itself has survived, in some Islamic

countries at least, into the present, and so has the right of every

Muslim, notwithstanding the presence or absence of an offi-

cially appointed muhtasib, to come forth as a private prosecutor

or ‘common informer’, :

3. Under the Umayyads the administration of justice had
been left to the provincial governors and their legal secretaries,
the kddis, and the administrative and legislative activity of the
central government, and of the provincial governors, too, had
originally lain outside of, and was only gradually brought into,
the orbit of nascent Islamic law. Under the 'Abbasids, however,
when the main features of the shari‘a had already been definitely
established, when Islamic law had come to be recognized, in
theory at least, as the only legitimate norm of behaviour for
Muslims, and when the &ddis, bound to apply this law, were .
appointed by the central government under the direct authority
of the caliph, the caliph himself had to be incorporated into the
system. This was done not by attributing to him the. right to
legislate; it would have been difficult to acknowledge this right

1 guras iti. 104, 110, 114; vii. 157; ix. 71, 112; xxii. 41; o0, 17.
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of the ruler in a system of religious duties which had been
formulated not on the basis of, but in a certain opposition to,
the practice of the government, and which was fast falling under
the influence of the Traditionists. Even speaking of the caliphs
of Medina, themselves Companions of the Prophet, Shifi'i (who
upheld the thesis of the Traditionists) could say: ‘A tradition
from the Prophet must be accepted as soon as it becomes known,
even if it is not supported by any corresponding action of a
caliph. If there has been an action on the part of a caliph and a
tradition from the Prophet to the contrary becomes known later,
that action must be discarded in favour of the tradition from
the Prophet.’ The solution which was adopted was to endow the
~caliph with the attributes of a religious scholar and lawyer, to
bind him to the sacred Law in the same way in which the kadis
were bound to it, and to give him the same right to the exercise
- of personal opinion (§jtihdd al-ra’y) as was admitted by the schools
of law. The explicit theory of all this was formulated only much
later, but the essentials were expressed in two traditions dating
from the end of the second century of the hijra, which retro-
spectively put the doctrine into the mouth of the Umayyad
caliph ‘Umar ibn ‘Abd al-"Aziz in the following terms: ‘No one
has the right to personal opinion (re’y) on points settled in the
Koran; the personal opinion of the caliphs concerns those points
on which there is no revelation in the Koran and no valid sunng
from the Prophet; no one has the right to personal opinion on
points settled in a sunna enacted by the Prophet.” And: ‘“There
is no Prophet after ours, and no holy book after ours; what
Allah has allowed or forbidden through our Prophet remains
so for ever; I am not one who decides but only one who carries
out, not an innovator but a follower.’
According to this doctrine, which was consciously adopted
" very early under the ‘Abbasids, the caliph, though otherwise
the absolute chief of the community of Muslims, had not the
right to legislate but only to make administrative regulations
within the limits laid down by the sacred Law. This doctrine,
which was projected back into the preceding period, effectively
concealed the fact that what was actually legislation of the
caliphs of Medina, and particularly of the Umayyads, had to a
great extent, directly by being approved and indirectly by
provoking contrary solutions, entered into.the fabric of Islarnic
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law. The adoption of the theory in question did not even lead
to a clear division between legislation and administration for
the future, The later caliphs and the other secular rulers often
had occasion to enact new rules. But although this was in fact
legislation, the rulers used to call it administration, and they
maintained the fiction that their regulations served only to apply,
to supplement, and to enforce the shari'a, and were well within
the limits of their political authority. This fiction was maintained
as much as possible, even in the face of contradictions with and
encroachments on the sacred Law.

The discretionary power of the sovereign which enables him,
in theory, to apply and to complete the sacred Law and, in
practice, to regulate by virtually independent legislation matters
of police, taxation, and criminal justice, ali of which had
escaped the control of the kadi in early ‘Abbasid times, was later
called siydsa. This siydsa is the expression of the full judicial
power which the sovereign had retained from the Umayyad
period onwards and which he can exercise whenever he thinks
fit. Owing to the ambiguity explained in the preceding para-
graph, its existenceis admitted even by the strict theory of Islamic
law. Siydsa means, literally, ‘policy’, and it comprises the whole
of administrative justice which is dispensed by the sovereign and
by his political agents, in contrast with the ideal system of the
shart‘a, the religious law of Islam, which is administered by the
kadi. The application of stydsa, in the nature of things, often
touches the nazar fil-mazdlim, and both terms are, to a certain
extent, used as synonyms. The kddis, too, are obliged to follow
the instructions which the ruler may give them in exercise of
his power of ‘siydsa within the limits assigned to it by the skari'a’
{sivdsa shar"iypa). In fact, until the modern period when legal
modernism led to far-reaching interference with Islamic law
itself, the Islamic rulers were generally content with legislat-
ing on matters which fell outside the competence of the kddis.
The most important examples of this kind of secular law are
the siydsa of the Mamliik sultans of Egypt which applied to the
military ruling class, and the kdnin-ndmes of the Ottoman sultans.

As a result of all this, a double administration of justice, one
religious and exercised by the kddi on the basis of the shari‘a, the
other secular and exercised by the political authorities on the
basis of custorn, ofequity and fairness, sometimes of arbitrariness,
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of governmental regulations, and in modern times of enacted
codes, has prevailed in practically the whole of the Islamic
world.

4. This was how Islamic law actually grew and, one might
almost be tempted to say, was fated to grow, out of seeds which
had been sown well before ‘Abbésid times." In the first years of
‘Abbisid rule, however, an unsuccessful effort was made to
introduce the idea of codification and legislation. The author
of this proposal was the Secretary of State, Ibn al-Mukaffa’,
an Iranian convert to Islam, who was put to death in 139/756.
In a treatise or memorandum which he wrote in the last few
years of his life for the caliph Mansiir, he deplored the wide
divergencies in jurisprudence and in administration of justice
which existed between the several great cities {and even their
several quarters), and between the main schools of law. These
divergencies, he said, either perpetuated different local prece-
dents or came from individual reasoning which was sometimes
faulty or pushed too far. He suggested therefore that the caliph
should review the different doctrines, codify and enact his own
decisions in the interest of uniformity, and make this code
binding on the }ddis. This code ought to be revised by succes-
sive caliphs. The caliph and the caliph alone, Ibn al-Mukaffa*
asserted, had the right to decide at his discretion; he could
give binding orders on military and civil administration, and
generally on all matters on which there was no precedent, but
he must base himself on Koran and surna. This suana, however,
Ibn al-Mukaffa' realized, was based not on authentic traditions
from the Prophet and the caliphs of Medina, but to a great
extent on administrative regulations of the Umayyad govern-
ment. Therefore, he concluded, the caliph was free to determine
and codify the sunna as he thought fit.

Ibn al-Mukaffa® wrote at a time when the 'Abbasid govern-
ment was attempting to make Islamic law the only law of the

* How much all this was the natural outcome of conditions which existed already
at the end of the Umayyad period becomes evident from the fact that the theory
and practice of the law in Islamic Spain, where an escaped member of the Umayyad
family founded an independent principality six years after the ‘Abbasid revolution
{138/756), was to all intents and purposes identical with that in the 'Abbisid
empire. Only a few of the ‘Abbasid innovations did not immediately pereolate into -
Islamic Spain, such as the title muhtasih for the old ‘@mil al-sdk, and the office of the
kidi l-kuddl, to which the institution of the fZdi [jamd'a bears only a superficial
resemblance,
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state, but when that law itself was still in its formative period.
The revolutionary propaganda which had brought the *Abbasids
to power had made extravagant claims for the divine kingship
of the ‘cousing of the Prophet’. Though the “Abbdsids, once they
had attained their goal, quickly dissociated themselves from the
more extremist of their adherents, the plea of Ibn al-Mukaffa*
for state control over law (and, incidentally, over religion too)
was in full accord with the tendencies prevailing at the very
beginning of the ‘Abbisid era. But this was no more than a
passing phase, and orthodox Islam refused to be drawn into
100 close a connexion with the state. The absolute power which
the caliphs, and later the governors, sultans, &c., exercised over
the appointment and dismissal of the kddis could not replace
their lack of control over the law itself. The result was that
Islamic law became more and more removed from practice,
but in the long run gained more in power over the minds than
it lost in control over the bodies of the Muslims. Hardly forty
years after Ibn al-Mukaffa® wrote his memorandum for Mansir,
Abii Yiisuf composed his treatise for Hiriin; a comparison of
the two documents shows well the speed with which Islamic
law developed during the second century of the hijra.
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THE LATER SCHOOLS OF LAW
AND THEIR ‘CLASSICAL’ THEORY

1. IN the early “Abbasid period, too, the ancient schools of law,
which had the main reason for their separate existence in
geography, transformed themselves into the later type of school,
based on allegiance to an individual master. The religious
specialists of each geographical unit in the central parts of the
Islamic world had developed a certain minimum agreement
on their doctrines, and by the middle of the second century of
the hijra many individuals, instead of working out independent
doctrines of their own, began to follow the teaching of a recog-
nized authority in its broad _outlines, while reserving_to them-
selves the right to differ from their master on any point of detail.
This led in the first place to the forming of groups or circles
within the ancient schools of law, Thus there existed within
the Iragian school of Kufa_the ‘followers of Abii Hanifa’, a
group which included Abii Yisuf and Shaybani, but, in addi-
tion, Abii Yisuf had followers of his own. Similarly, within the
school of Medina, and_particularly in its dependency which
was Egypt, there were ‘followers_of Milik’ who regarded the
book of their master, the Muwatfa’, as their authoritative work,
They were originally only a fraction of the Medinese, just as
the followers of Abit Hanifa were only part of the Kufians. But
the extensive literary activity of the followers of Abii Hanifa,
particularly of Shaybani, in Iraq, and of the followers of Malik
in North Africa,’ together with other factors, some of them
accidental, brought it about that the bulk of the ancient school
of Kufa transformed itself into the school of the Hanafis, and
the ancient school of Medina into the school of the Malikis, .
and the ancient schools of Basra and of Mecca, respectively, be-
came merged in them. Another group of Kufians, and perhaps

1 The Mudawwana, the origins of which go back to within one decade from
Malik's death, is the great corpus of their doctrine.




58 THE LATER SCHOOLS OF LAW

of Iragians generally, formed the school of Sufyan Thawri
(d. 161/778), which counted followers for several centuries. The
ancient school of the Syrians, too, transformed itself into the
school of Awza'i which had a somewhat shorter span of life.
This transformation of the ancient schools of law into ‘personal’
schools, which perpetuated not the living tradition of a city but
the doctrine of a master and_of his_disciples, was completed
. about the middle of the third century of the hijra (c. A.D. 865).
It was the logical outcome of a process which had startéd within
the ancient schools themselves but was precipitated by the
activity of Shafi'i.
- Shafi'i, whose life spanned the second half of the second
century, started as a member of the school of Medina, and
continued to regard himself as one, even after he had adopted
‘the essential thesis of the Traditionists and tried to convert to
it the adherents of the ancient schools, particularly the Medi-
nese, through vigorous polemics. He did his best to represent his
new doctrine as one which followed naturally from their own
premises and which, therefore, they ought to accept, but adopt-
ing the thesis of Shafi'i meant, nevertheless, breaking with the
school of Medina or, for that matter, with any of the ancient
schools. It did not mean joining the ranks of the pure Tradi-
tionists because, as Shifi'l himself had realized, their standards
of reasoning were inferior to those of  the ancient schools, quite
apart from the fact that their interests were less technically
legal. Any legal specialist, therefore, who became converted to
Shafi't’s thesis became a personal follower of Shafi‘i, and in this
way Shafi'i became the founder of the first school of law on an
exclusively personal basis, certainly with a common doctrine,
but a doctrine which had once and for all been formulated by
the founder. Shifi'i might well protest that it was not his
intention to found a school, that his opinions counted for
nothing, and that he was prepared to amend them if he found
himself unwittingly contradicting a reliable tradition from the
Prophet; already a direct disciple of his, Muzani (d. 264/878),
had composed his Mukhtasar as an ‘extract from the doctrine of
Shafi'i and from the implications of his opinions for the benefit
of those who may desire it, although I must warn them that
Shafi'l forbade anyone to follow (taklid) him or anyone else’.
The term taflid, which in the usage of the ancient schools had
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denoted the formal reference to Companions of the Prophet,
had come to mean reliance on the teaching of a master. The
doctrinal movement started by Shafi'i has always been known
as the Shafi'i school, and it soon took its place beside the Hanafi
and the Maliki schools.?

2. Shafi'T’s effort to supersede the ancient schools of law by a
new doctrine based on the thesis of the Lraditionists failed, but
Kesucceeded in making this thesis, which was indeed the logical
outcome of the search for an irrefutable Islamic basis of the
shari'a, prevail in legal theory. Whereas the Hanafis.and the
Malikis, who continued the ancient schocls of Kufa and of
Medina, did not change their positive legal doctrine appreciably
from what it had been when Shifi'i appeared, they finally
adopted, together with the Shafi'is, a legal theory of traditionist
inspiration. This ‘classical’_ theory of Islamic law, or doctrine
of the ugil al-fith?> which was established during the third
century of the hijra (ninth century a.p.}, was in many respects
more elaborate than Shifi't’s own theory, and r_g_ll'__ﬂ_"g_;gi:ﬁ;gm_it
in one essential agpect. Shifi'i, in order to be able to follow the
traditions from the Prophet withoutreservation, rejected theprin-
ciple of the consensus of the scholars, which embodied the living
fradition of the anctent scm restricted his own idea of
consensus to the unanimous doctrine of the community at large.
ThHe classical theory returned to the concept of the consensus of
the scholars, which it considered infallible in the same way as
the general consensus of the Muslims, But it had to take into
account the status which Shifi'i had meanwhile won for the
traditions from the Prophet, and it extended the sanction of the
consensus of the scholars to Shafi'f’s identification of the sunna
~ with the contents of traditions from the Prophet." The main

result of Shafi'i’s break with the principle of ‘living tradition’
thus became itself part of the ‘hving tradition’ at a later stage.
The price that had to be paid for this recognition was that
the extent to which traditions from the Prophet were in fact
accepted as a basis of law was: in the future to be determined
by the consensus of the scholars, which left the representatives
of each school free to determine it for themselves (by interpre-
tation, and so forth}, and Shafi'i’s attempt to erect the traditions

t The Arabic term for a ‘schocl’ of religious law is madhhab (pl. madhdhib),
3 In contrast with the usil, ‘roots’, positive law is called firdf®, ‘branches’,
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T from the Prophet, instead of the living tradition and the con-
\; sensus, into the highest authority in law was short-lived in its
effect. The fact that the Shafi'i school itself had to accept this
modification of the legal theory of its founder shows the hold
which the idea of consensus had gained over Islamic law. It
follows that the common legal theory, the discipline of the uyil
ai-fikk, has little relevance to the positive dactrine of each school.

As a result of the development described so far, the classical
theory teaches that Islamic law is based on four principles or
‘roots’ (usil, pl. of asl): the Koran, the sunngof the Prophet which
is incorporated in the recognized traditions, the consensus
(fma‘) of the scholars of the orthodox .community, and the
method of reasoning by analogy (kiyds). (See further below,
pp. 114f)

The ecssentials of this theory and, in particular, the fully
developed concept of the consensus of the scholars occur already
in the work of Tabari (d. 310/923). Whereas Shifi'i had called
Koran and sunna the “swo-principles”and considered ijmd’ and
kiyds subordinate to them, Tabari recoguizes three usiil: Koran,
sunna as expressed in traditions from the Prophet, and ijmd’,
which for him is absolutely decisive; beside these he places
kiyas (avoiding this technical term in relation to his own
doctrine and using circumlocutions, such as ‘parallel’, ‘simi-
larity’, or ‘amouating to’). The later Hanbalis (see below,
p. 63), too, whilst treating kiyds_as a recognized principle,
avoid putting it formally on_the same level as the other usiil,
although istihksdn and istisldh (see the following paragraph) are
admitted to the rank of ‘controversial principles’. The final
admission of kiyds to the ‘classical’ group of four ugil is the
result of a compromise, on the lines envisaged by Shafi7,
between the old, unrestricted use of ra’y (or istihsdn) and the
rejection of all_human reasoning in religious law (see below,
sections 4 and 5).

3. Although the later schools of law shared the essentials
of this classical theory, traces of the different doctrines of the
ancient schools have survived in some of them to a greater or
lesser extent. The old unfettered use of personal opinion (ra’y),
for instance, continued to be recognized as legitimate by the
Hanafis under the name of ‘appsoval’ or preference’ (istiksin)
ifi cases where the strict application of analogy would have led
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to undesirable results. (Cf. below, p. 204.) This does not mean
that the followers of the Hanafi school are, or have been for
more than a thousand years, at liberty to use their own discre-
tionary judgement, any more than the adherents of any of the
other schools; it means merely that the official doctrine of the
school is in a number of cases ba__sg_c_l_ngt,_np;stdet-analnggt.b.m
on_the free exercise of personal opinion on the part of the
“school’s;earliest authorities. Malik and other early authorities
of the Maliki school, too, are known to have exercised istihsdn
in a number of cases; the Maliki school, however, prefers the
method of istisléh, ‘having regard for the public interest
(maslaka)’, a consideration which differs only in name and not
in kind from the reasoning of the Hanafis and to which essen-
tially the same qualification applies. The Shifi'is and the
Hanbalis (see below, section 4), too, use istislidh. The exact
definition of {jmd‘ has always remained somewhat controver-

sial. The Malikis recognize, heside the general consensus of the
scholars, the consensus of the (ancient) scholars of Medina

(ifma* ahl al- Madina), the town of the Prophet and, according to
them, the true home of his sunna. This doctrine perpetuates the
ancient idea of a local, geographical consensus.

In the later Middle Ages, when Morocco had become the
most active centre of the Maliki school where it developed in
relative isolation, a number of features became prominent there
which were not shared by the other schools, and not even
by Miliki doctrine in other countries. Most of these features
fall under the heading of ‘judicial practice’ (‘amal). The concept
of ‘amal had been prominent in the theory of the ancient school
of Medina, and the ‘practice of Medina’ continued to play a
minor part in the legal theory of the Miliki school. Now in
Morocco, from the end of the ninth/fifteenth centary onwards,
‘judicial practice’, as opposed to the strict doctrine of the school,
found a recognized place in the system, and it was set down in
special works. The later Maliki school in Morocco took more
notice than the other schools of law of the conditions prevailing
in fact, not by changing the ideal doctrine of the law in any
respect, but by recognizing that the actual conditions did not
allow the strict theory to be translated into practice, and that it
was better to try to control the practice as much as possible
than to abandon it completely, thus mz'gtainin‘g a kind of
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protective zone around the shari‘s. Later Maliki doctrine in

" Morocco-upheld—tie principle that ‘judicial practice prevails
over the best attested opinion’, and it allowed a number of
institutions rejected by strict Maliki doctrine. This Western
Miliki ‘amal is not customary law; it is an alternative doctrine
valid as long as it is felt advisable to bring custom within the
orbit of the shari'e, and it mirrors, on a different plane, its
predecessor, the ‘amal of Medina.

If later Maliki doctrine in the West thus took limited notice of
custom and actual practice, it remains, nevertheless, true that
Islamic law, including the Maliki school, ignores custom as an
official source of law. Custom (‘urf, ‘dda) is recognized as a
restrictive element in dispositions and contracts (below, pp. 126,
144, 155) and as a principle in interpreting declarations; it also
serves occasionally as the basis of istihsdn (below, pp. 152, 155,
157) or istislah. Besides, custom and customary law have co-
existed with the ideal theory of Islamic law, while remaining
outside its system, in the whole of the Islamic world. As a point
of historical fact, custom contributed a great deal to the forma-
tion of Islamic law, but the classical theory of Islamic law
was concerned not with its historical development but with
the systematic foundation of the law, and the consensus of the
scholars denied conscious recognition to custom.?

4. The legal doctrine as it had been elaborated by Shafi‘l did
not satisfy the uncompromising Traditionists. It was derived,
it is true, from traditions from the Prophet, but with the help
of a highly developed method of analogical and systematic
reasoning, The Traditionists, on their part, preferred not to
use any human reasoning in law and chose, as much as possible,
Yo basc every single item of their doctrine on a tradition from

the Prophet, {preferring a weak tradition to a strong analogy’, as
their opponents put it pointedly. Although the number of indi-
vidua] traditions wenton increasing, they were still very far from
covering every individual type ot case, and the Traditionists were
in fact unable to do without reasoning. But the reasoning which
they used was of a cautelary nature, concerned with moral issues,

1 Occasional references to the abstract principle that the Law changes with a
change in custom or in conditions, or that it takes custom into account, should not
be overrated in their import as far as pesitive law is concerned; they envisage

either the kind of consideration which has been mentioned in the text or the
confirmation of existing customs by Koran and sunna, &c.
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and differing widely from the systematic legal thought which
had been brought to technical perfection by Shifi'i and which
the Traditionists disliked.’ This becomes apparent in the oldest
legal texts inspired by traditionist doctrine, which contain the
teachings of the prominent traditionist Ibn Hanbal (d. 241/855)
and were compiled by his disciples in the same way in which
the disciples of Malik had edited the teachings of their master.
‘They mark the beginnings of the Hanbali school which, it
should be noted, never absorbed its parent movement as
completely as the Hanaf1 and Maliki schools absorbed theirs.
For some time Ibn Hanbal and his adherents were regarded by
theTollowers of the other schoolymotasreal*lawyers” but as mere
§'ﬁ¢gallsts on traditions. Nevertheless; the~Hanbalis"Became
one of the recognized schools, and although they were never
numerous, they counted among their adherents a surprisingly
high proportion of first-class scholars in all branches of Islamic
learning. The Traditionists of the third century of the hijra do
not seem to have shown much interest in legal theory except
for the general idea of the authority of traditions, but when
the scholars of the Hanbali school, much later, came to elaborate
a complete system of doctrine, they, too, had to adapt the
“hassical' legal theory which was based not on traditions but
on consensus, and they recognized analogical reasoning (but
cf. above, p. 60). It wasléft to the great independent Hanbali
thinker Ibn Taymiyya (d. 728/1328), to whom we shall have to
return [ater {below, p. 72), to reject the all-embracing function
of the consensus of the scholars, and at the same time to affirm
the necessity of analogical reasoning of an improved kind.

5. About the same time that the movement of the Tradi-
tionists gave rise to the Hanbali school, Dawiid ibn Khalaf
(d. 270/884) founded the Zahiri school of law, the only school
which owed its existence to and took its name from a principle
of legal theory. It was their principle to rely exclusively on the
literal meaning (zahir) of the Koran and the traditions from the
Prophet and to reject as contrary to religion not only the free
exercise of personal opinion which had been customary before
Shafi'i, but even the use of analogical and systematic reasoning
which Shafi'l had retained. For instance, the Koran forbids

1 A certain interest in technical legal problems is, however, noticeable in the
elaborate chapter headings of Bukhari (on whom see below, pp. 2261.).
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interest, and many traditions relate that the Prophet forbade
an excess in quantity and a delay in delivery in the barter or
sale of gold, silver, wheat, barley, and dates. The other schools
extended this prohibition by analogy beyond the five com-
modities mentioned, either to all goods that were sold by weight
or measure as the Hanafis do, or to all foodstuffs that could be
preserved, and so on. The Zahiris, however, refused to extend
the ruling to commodities other than those mentioned in
traditions. In this particular case the Zahiri school seems less
exacting, but in others it appears much stricter than the other
schools; it applies an abstract principle without regard for
the consequences. It was not so much abstract thought which
the Zahiris rejected as the technical methods of legal reasoning
which they considered subjective and arbitrary. In the last
resort they, too, were unable to do without deductions and
conclusions from the proof texts, but they tried to represent
their conclusions as implied in the texts themselves. Another
axiom of the Zahiris was.that theealy legally valid ijmd’ was the
Mg-_u_s_pithe Companions of the Prophet. It was s this Zahiri
thesis that the Hanball Tbi—~Faymiyya later took over in a
mitigated form.* The legal thought of the Zihiris, which we
know mainly through the writings of Ibn Hazm (d. 456/1065),
has certain points of resemblance with the doctrine of the
Hanbalis and of‘ the Tradmomsts in general, but essentially it
goes back to itude which can be found among the
I%u_gggas far back as the first century of Islam, and in the
theolg ovement of the Mu'tazila, in the second century.?

~“Tbn Tumart (d. 534/1130), the founder of the religious and
political movement of the Almohads in North Affica, held that
religious law should be based on the Koran, the sunna, and the
tyma’, which last he restricted to the consensus of the Com-
panions of the Prophet, but in establishing the sunna he gave the
practice of the people of Medina preference over traditions, so
that the practice of Medina became his decisive argument, and

! Cf, below, p. 72, on the rejection of taflfd which is common to them too.

2 The Mu'tazila were extreme opponents of the Traditionists. They insisted on
basing their system of rehgmm doctrine exclusively on the Koran, and used the
racthod of literal interpretation, together with systematic reasoning, in order to
discredit traditions. Although they did not elaborate a system of legal doctrine of
their awn, they often discussed problemns of legal theory and of positive law from
their particular point of view,
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Malik’s Muwajta® one of his authoritative books; he also ad-
mitted kiyds within very narrow limits. At the same time he was
strongly opposed to the system of positive law ( furd’) as it had
been worked out in the Mailiki school and was exclusively
studied under the Almoravids (below, p. 86) in North Africa
in his time, and to the systems of the other schools of law as
well. In particular, he repudiated the authority of the mujtakids
(below, p. 71), the great masters of the established schools,
against whom he asserted his own authority as ‘infallible imam’
(imdm ma'siim) ; he declared their disagreements inadmissible,
and regarded the practice of taklid with regard to them as
ignorance. This legal theory of Zahiri inspiration was paralleled,
at least under the third Almohad ruler, Abi Ya'kab Yasuf
(558/1163—580/1184}, by an administration of justice on Zzhiri
lines, closely supervised by the ruler himself, but the movement
does not seem to have developed a technical legal literature of
its own.

6. There were several other ‘personal’ schools of law, such as
those of Abii Thawr (d. 240/854) and of Taban {d. 310/923),
not to mention a number of more or less independent scholars,
particularly in the early period. But since about 700 of the hijra
or A.D. 1300 only four schools of law have survived in orthodox

Is‘li_imj), the Hanafi, the Maliki, the Shafi‘j, and the g%nbali
schools. =

The gg%gi school is well represented in Iraq, its home
t;_u%t’ry’,'ma a. It spread_early to Afghanistan, the sub-
contine ,Land Turkish Central Asia. It became the
‘favourite school of the Turkish Seljukid rulers and of the
Ottoman Turks, and it enjoyed exclusive official recognition in
thie whole of the Ottoman Empire, a status which it has pre-
served in the kddis’ tribunals even of those former Ottoman
provinces where the majority of the native population follows
another school, such as Egypt.

The_Maliki school spread westwards from its first centres,
Medina and Egypt, over practically the whole of North Africa
and over Central and Wmli)t Africa gs far as it is Mushm, it was
also predominant in medieval Muslim Spain where it had
superseded the school of Awza‘'i at an early date. The Mus-
lims of the eastern coastal territories of Arabia, as far as they

! Where there are minoritich of Shiites,
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are not Hanbalis {Wahhabis) or Sectarians (Ibadis who repre-

sent the one surviving branch of the Kharijis,* or Shutcs), are
Malikis too.

Tl&jh_afhﬁ:%_sﬂcl_m_cm_where Shafi'i spent
the last years of his life. It prevails in Lower Egypt, in Hijaz, in
south Arabia as far as it is not Zaydi Shiite, and in most of East
Africa as far as it is Muslim. There are a considerable number of
Shafi'is in Iraq. In the Middle Ages the school was well repre-
sented in Persia too, before that country became ‘Twelver’
Shiite. There are also Shafiis in some districts of central Asia
and in some coastal regions of India. Finally, the Shafi'l school
is followed by almost all Muslims in Indonesia, in Malaya, and
in the rest of South-East Asia.

e Ha did not at once succeed, in the same way
as the other surviving orthodox schaols of law, in prevailing in
éﬁ?ﬁ'éxterimre territory, but it hadfollowers in many parts of the
Islamic world, including Persia before it became Shiite. Its two
great centres were Baghdad, the home town of Ibn Hanbal,
and, somewhat later, Damascus, where the activity of the Han-
bali reformer Ibn Taymiyya (d. 728/1328; cf. below, p. 72),
whose tcachings are, however, not typical of the Hanbali school
as a whole, is one of the highlights of a bnlha.nt period in the
history of the school.

From the ecighth/fourteenth century onwards the Han-
bw%c of extinction,
when the puritanicai movement of the Walikahis~of the
twelfth/elghteenth century, and especially the Wahhabl revival

in the present century, gave it a new lease of life. ‘The rchglous
founder of this movement, Muhammad ibn ‘Abd al- Wahhab
(d. 1201/1787), was influenced by the works of Ibn Taymi
Whereas the Hanbali school had always been regatded by ortho-
dox Islam as one of the legitimate schools of law, the intolerant
attitude of the earlier Wahhiabis towards their fellow Muslims
caused them for a long time to be suspected as heretics, and they
have come to be generally considered orthodox only since their
political successes in the present generation. The Hanbali school
is officially recognized in Saudi Arabia, and the inhabitants of
Najd, the eastern half of that country, are practically all

t Other groups of Ibaglis are found in Algeria (the Mzab), Tunisia (the island
of Djerba), and Libya (the Djebel Nefiisa).
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Hanbalis; there are also groups of them, of varying size, in
Hijaz, in the principalities on the Persian Gulf, and in the sub-
continent of India.

7. In their relationship to one another, the orthodox schools
of law have, notwithstanding acts of fanaticism, particularly on
the part of the populace and of the rulers in the high Middle
Ages, generally practised mutual toleration. This attitude goes
back to the time of the ancient schools of law which had
accepted geographical differences of doctrine as natural. The
maxim that disagreement (ikh#i/df) in the community of Muslims
was a sign of divine indulgence had already been formulated in
the second century of the hijra, though it was put into the mouth
of the Prophet only much later. This mutual recognition was
not incompatible, and did indeed go together with vigorous
polemics and the insistence on uniformity of doctrine within
each geographical school. The opportunity for disagreements
on questions of principle arose only from the time of Shafi'i’s
systematic innovation onwards. In this particular case, the
several schools arrived at a compromise, and generally speaking
the consensus, which acted as the integrating principle of Islam,
has succeeded in making innocuous those differences of opinion
that it could not eliminate. The four schools, then, are equally
covered by ifma’, they are all deemed to translate into individual
legal rules the will of Allah as expressed in the Koran and in
the sunna of the Prophet; their alternative interpretations are all
equally valid, their methods of reasoning equally legitimate;
in short, they are equally orthodox. The same held true of the
other schools of law as long as they existed; before about
A.D, 1300, not only four but up to seven schools were regarded
as the equally valid interpretations of the sacred Law; but once
a school had ceased to exist, the consensus came into action
again and it was no longer permissible to adhere to those schools
which once had been on an absolutely equal footing with the
others. This is a telling example of the way in which consensus
acts in reducing differences progressively. The success of some
schools and the extinction of others were brought about partly
by the growing weight of consensus itself, and partly by external
circumstances, such as the favour or disfavour of princes and
a more or less favourable geographical situation for attracting
students and making their doctrines known, Even within the
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individual schools and in their relationship to one another
consensus acts as an integrating principle. Not only will the
recognized doctrine of each school,! through the elimination
of stray opinions, become more and more uniform and
settled down to the most minute details as time goes on; it also
happens not infrequently that a school which, from its own
premises, would have to regard an act as indifferent or permis-
sible, prefers in fact to classify it as commendable or repre-
hensible, so as not to diverge too far from those other schools
which regard it as obligatory or forbidden.

1 The individual Muslim may join the school of hu choice or change his
allegiance without any formality; he may even, for the sake of convenience or for
any reason of his own, with regard to any individual act or transaction adopt
the doctrine of a school other than that which he habitually follows. This pro-
cedurce is called zaklid, in a sense which is derived from the later meaning of this
term. If he does this, however, he ought to follow the doctrine of the chosen
school in all respects until the act’s completion, and ought not to combine the

doctrines of more than one school (tlm is called talfik). The Modermnists have disre-
garded this last rule.
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THE ‘CLOSING OF THE GATE OF

INDEPENDENT REASONING’ AND

THE FURTHER DEVELOPMENT OF
DOCTRINE

1. IN the first few decades of ‘Abbasid rule, Islamic law, with
the active help of the government, seemed at last on the point
of dominating the practice. But it was denied this success; the
administration of.the state and religious law drew apart again,
and the increasing rigidity of the shari‘e itself prevented it from
keeping pace with actual practice. This development calls for
two parallel surveys: one of the later development of Islamic
law in itself, and the other of the relation between theory and
practice.

2, The early "Abbisid period saw not only the rise of the
schools of law but the end of the formative period of Islamic
Iaw, of which the formation of the schools was itself a symptom.
The whole sphere of law had been permeated with the religious
and ethical standards proper to Islam; Islamic law had been
elaborated in detail; the principle of the infallibility of the
consensus of the scholars worked in favour of a progressive
narrowing and hardening of doctrine; and, a little later, the
doctrine which denied the further possibility of ‘independent
reasoning’ (#jtthdd) sanctioned officially a state of things which
had come to prevail in fact. To the earliest specialists in religious
law, the search for legal rulings had been identical with the
exercise of their personal opinion (ijtikid al-ra’y), of their own
judgement on what the law ought to be. They based themselves
on the rudimentary guidance available in the Koran and in the
practice of the local community of Muslims, and applied the
standards so gained to the administrative practice and custo-
mary law prevailing in Arabia and in the recently conquered
territories. The questions as to who was a qualified scholar and
who had the right to independent exercise of his own opinion
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had not yet arisen. It was open to anyone sufficiently interested
to embark upon this kind of speculation on religious law. This
freedom to exercise one’s own judgement independently was
progressively restricted by several factors, such as the achieve-
ment of a local, and later of a general, consensus, the formation
of groups or circles within the ancierit schools of law; the sub-
jection of unféttered opinion to the increasingly strict discipline
of systematic reasoning, and last but not least the appearance
of numerous traditions from the Prophet (and from his Com-
panions), traditions which embodied in authoritative form what
had originaily been nothing more than private opinions. Thus
the field of individual decision was continuaily narrowed down,
but nevertheless, during the whole of the formative period of
Islamic law, the first two and a half centuries of Islam {or until
about the middle of the ninth century A.p.), there was never
any guestion of denying to any scholar or specialist of the sacred
Law the right to find his own solutions to legal problems,
The sanction which kept ignoramuses at bay was simply general
disapproval by the recognized specialists. It was only after the
formative period of Islamic law had come to an end that the
question of ijtihdd and of who was qualified to exercise it was
raised.

The first indications of an attitude which denied to con-
temporary scholars the same liberty of reasoning as their
predecessors had enjoyed are noticeable in Shafi'i, and from
about the middle of the third century of thé hijra- (ninth
century a.p.) the idea began to gain ground that only the great
scholars of the past who could not be equalled, and not the
epigones, had the right to ‘independent reasoning’. By this time
the term ijtihdd had been separated from its old connexion with
the free use of personal opinion (ra’y), and restricted to the
drawing of valid conclusions from the Koran, the sunnra of the
Prophet, and the consensus, by analogy (kiyds) or systematic
reasoning. Shafi*i had been instrumental in bringing about this
change, but he did not hesitate to affirm the duty of individual
scholars to use their own judgement in drawing these con-
clusions. By the beginning of the fourth century of the hijra
{about A.n. goo), however, the point had been reached when
the scholars of all schools felt that all essential questions had
been thoroughly discussed and finally settled, and a consensus
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gradually established itself to the effect that from that time
onwards no one might be deemed to have the necessary qualifi-
cations for independent reasoning in law, and that all future
activity would have to be confined to the explanation, applica-
tion, and, at the most, interpretation of the doctrine as it had
been laid down once and for all. This ‘closing of the door of
ijtihdd’, as it was called, amounted to the demand for faklid, a
term which had originally denoted the kind of reference to
Companions of the Prophet that had been customary in the
ancient schools of law, and which now came to mean the un-
questioning acceptance of the doctrines of established schools
and authorities. A person entitled to tjtikdd is called mujtahid,
and a person bound to practise taklid, mukallid.

Under the rule of faklid as it was finally formulated, the
doctrine must not be derived independently from Koran, sunna,
and {fmd", but it must be accepted as it is being taught by one
of the recognized schools which are, of course, themselves
covered by consensus. Again, the official doctrine of each
school is to be found not in the works of the old masters, even -
though these had been qualified in the highestdegree to exercise
ijtihdd, but in those works which the common opinion of the
school recognizes as the authoritative exponents of its current
teaching. These are now generally handbooks dating from the
late medieval period, and subsequent works derive their
authority from them. The recognized handbooks contain the
latest stage of authoritative doctrine that has been reached in
each school, but they are not in the nature of codes; Islamic
law is not a corpus of legislation but the living result of legal
science. '

The transition from the régime of ijtihdd to the régime of
taklid occurred, of course, only gradually, and this is reflected by
the theory of several degrees of ijtihéd in descending order;
the very authors of the authoritative handbooks are. generally
denied even the lowest degree of ijfikdd and are considered merely
mukallids. The final doctrine of a school may sometimes differ
from, and in the nature of things inevitably goes far beyond, the
opinions held by its founder or founders. The details of the
growth of doctrine within each school, though amply docu-
mented by the existing works, still remain a subject for scholarly
investigation. Even during the period of taklid, Islamic law was
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not lacking in manifestations of original thought in which the
several schools competed with and influenced one another. But
this original thought could express itself freely in nothing more
than abstract systematic constructions which affected neither
the established decisions of positive law nor the classical doctrine
of the ugul al-fkh. Most of these theoretical developments, too,
which are quite ipdependent of Koran, sunna, and {jmd‘, and
which represent the most technically juridical part of Islamic
legal thought, still remain to be investigated.

3. The rule of taflid did not impose itself without opposition,
however. In later generations also there were scholars who held
that there would always be a mujtakid in existence, or who were
inclined to claim for themselves that they fulfilled the incredibly
high demands which the theory had, by then, laid down as a
qualification for gjithdd. But these claims, as far as positive law
was concerned, remained theoretical, and none of the scholars
who made them actually produced an independent interpreta-
tion of the shari'a. Other scholars did not so much claim §jtikad
for themselves as reject the principle of taklid. This was the
case of Dawid ibn Khalaf, the founder of the Zahiri school
(d. 270/884; above, p. 63}, of Ibn Timart, the founder of the
Almohad movement (d. 524/1130; above, p. 64), and of the
eminent Hanbali, Ibn Taymiyya (d. 728/1328), followed by his
disciple, Ibn Kayyim al-Jawziyya (d. 751 (1350). These scholars
considered it unauthorized and dangerous to follow blindly the
authority of any man, excepting only the Prophet, in matters
of religion and religious law. (This applies, of course, only to
scholars and not to laymen.) The theoretical rejection of faklid
became one of thee tenets of the Zahiri school, though in practice
it left its individual adherents hardly more freedom of doctrine
than did the other schools.

Ibn Taymiyya did not explicitly advocate the reopening of
the ‘door of ijtihdd’, let alone claim {jtihdad for himself; but asa
consequenceof hisnarrowly formulated idea of consensus he was
able to reject taklid, to interpret the Koran and the traditions
from the Prophet afresh, and to arrive at novel conclusions con-
cerning many of the institutions of Islamic law. The Wahhabis,
who constitute the great majority of the present followers of the
Hanbali school, have adopted, together with Ibn Taymiyya’s
theological doctrines, the whole of his legal theory, including
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his rejection of taklid; but at the same time they have retained,
unchanged, Hanbali positive law as it had been developed in
the school before Ibn Taymiyya, apparently without being
troubled by the resulting inconsistency.

Parallel with and partly influenced by the Wahhibis there
arose, from the eighteenth century onwards, individuals and
schools of thought who advocated a return to the pristine purity
of Islam, such as the movement of the Salafiyya, who may
conveniently be called Reformers, and others, from the last
decades of the nineteenth century onwards, who laid the
emphasis on renovating Islam by interpreting it in the light
of modern conditions, and who may conveniently be called
Modernists. Both tendencies, which to a certain degree overlap,
reject traditional taklid. Some Modernists, in particular, combine
this with extravagant claims to a new, free {jtihdd which goes far
beyond any that was practised in the formative period of Islamic
law; but neither type of movement has produced any results
worth mentioning in the field of positive religiouslaw.? Therecent
reshaping of institutions of the skari‘a by secular legislation in
several Islamic countries takes its inspiration from modern con-
stitutional and social ideas rather than from the essentially
traditional problem of the legitimacy of fjtihad and taklid. This
Islamiclegislative modernism will be discussed below, Chapter 15.

4. Whatever the theory might say on yjtihdd and taklid, the
activity of the later scholars, after the ‘closipg of the door of
ijtihdd’, was no less creative, within the limits set to it by the
nature of the shari‘a, than that of their predecessors. New sets
of facts constantly arose in life, and they had to be mastered and
moulded with the traditional tools provided by legal science.
This activity was carried out by the muftis. A mufti is a specialist
on law who can give an authoritative opinion on points of
doctrine; his considered legal opinion is called fafwd. The
earliest specialists, such as Ibrahim Nakha'i, were essentially
muftis; their main function was to advise interested members of
the public on what was, in their opinion, the correct course of
action from the point of view of the sacred Law. This cautelary
and advisory element is still clearly discernible in the work of
Malik. From the beginning, the specialists had formed groups
of like-minded amateurs, and in the time of Shafi'l a class of

1 The operative words here are religious law, as opposed to secular legislation.
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professionals had emerged. Shafi'i informs us that the knowlédge
of the details of religious law was beyond the reach of the
general public, and was not even found among all specialists.
The members of the public had been in need of specialist
guidance from the very beginnings of Islamic law, and this need
grew stronger as the law became more technical and its
presentation more scholastic. The practical importance of the
sacred Law for the pious Muslim is much greater than that of
any secular legal system for the ordinary law-abiding citizen.
It comes into play not only when he has to go to the courts; it
tells him what his religious duties are, what makes him ritually
clean or unclean, what he may eat or drink, how to dress and
how to treat his family, and generally what he may with good
conscience regard as lawful acts and possessions. There was
thus a constant need of specialist guidance on these questions.

From the start the function of the muffi was essentially
private; his authority was based on his reputation as a scholar,
his opinion had no official sanction, and a layman mightresort to
any scholar he knew and in whom he had confidence. In order,
however, to provide the general public, and also government
officials, with authoritative opinions on problems of religious
law, Islamic governments from some date after the final
establishment of the schools of law have appointed scholars of
recognized standing as official mufiis. (The chief mufti of a
country is oftenn called Skaykh al-Islam.) But their appointment
by the government does not add to the intrinsic value of their
opinions, they have no monopoly of giving fatwds, and the
practice of consulting private scholars of high reputation has
never ceased. A kddi, too, may consult a scholar when he is in
doubt, and official muftis are often attached to kddis’ tribunals.
Parties to a lawsuit before the (ddi will arm themselves with
Jatwds as authoritative as possible, though the kddi is not bound
to accept any of them.

The doctrinal development of Islamic law owes much to the
activity of the mufis. Their fatwas were often collected in separate
works, which are of considerable historical interest because they
show us the most urgent problems which arose from tlie prac-
tice in a certain place and at a certain time. As soon as a
decision reached by a mufii on a new kind of problem had been
recognized by the common opinion of the scholars as correct,
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it was incorporated in the handbooks of the school. On the
other hand, the judgments given by the kddis had no compar-
able influence on the development of Islamic law after the
end of its formative period in early ‘Abbasid times, essential
though the contribution of the earliest kddis had been to laying
its foundations.

5. It will have become clear from the preceding paragraphs
that Islamic law, which until the early ‘Abbisid period had
been adaptable and growing, from then onwards became
increasingly rigid and set in its final mould. This essential
rigidity of Islamic law helped it to maintain its stability over the
centuries which saw the decay of the political institutions of
Islam. It was not altogether immutable, but the changes which
did take place were concerned more with legal theory and the
systematic superstructure than with positive law, Taken as a
whole, Islamic law reflects and fits the social and economic
conditions of the early ‘Abbasid period, but has grown more
and more out of touch with later developments of state and
society.
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THEORY AND PRACTICE

1. WE can distinguish three different kinds of legal subject-
matter, leaving aside the cult and ritual and other purely
religious duties, according to the degree to which the ideal
theory of the shari'a succeeded in imposing itself on the practice.
Its hold was strongest on the law of family (marriage, divorce,
maintenance, &c.), of inheritance, and of pious foundations
(wwakf) ; it was weakest, and in some respects even non-existent,
on penal law, taxation, constitutional law, and the law of war;
and the law of contracts and obligations stands in the middle.

We have seen that the political authorities took over the
administration of criminal justice at an early period. As regards
taxation, only lip-service was paid to the skari‘a and its modest
demands, and Islamic law regarded all other taxes as illegal
impositions.! As regards constitutional law, the state as en-
visaged by the theory of Islamic law is a fiction which has never
existed in reality, and the law of war was deduced from a one-
sided picture of the wars of conquest, and was hardly ever
applied in practice.

On the other hand, the institutions concerning the statut
personnel (i.e. marriage, divorce, and family relationships),
inheritance, and wakf, have always been, in the conscience of
the Muslims, more closely connected with religion than other
legal matters, and therefore generally ruled by Islamic law.
This religious character of the law of family and inheritance is
not a coincidence; the greater part of Koraniclegislation is con-
cerned with these matters. Nevertheless, we find that evenin the
field of marriage, divorce, and family relationships actual
practice has been strong encugh to prevail over the spirit, and
in certain cases over the letter, of religious law, either de-

' The technical term for this kind of tax is maks, which meant ‘market-ducs’ in
pre-Islamic Arabia, but they were not recognized in Islamic law. They existed in
south Arabia too; cf. A. F. L. Beeston, Qahten, i (below, p. 219).
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pressing the position of women or raising it. In addition,
numerous groups of converts to Islam have retained their
original law of inheritance, mostly to the disadvantage of
women. Special rules concerning real estate, of which only a
few rudiments exist in the shari'a, have been elaborated in detail,
on the bases provided by Islamic law, and they vary according
to place and time; these complements to the shari'a often diverge
from strict theory. The institution of wakf, becoming an im-
portant part of the law of real estate, has been popular in most,
though not all, Istamic countries; here, too, practice has often
led to developments which did not agree with strict Islamic law,
for instance, in the early Ottoman period. Customary penal
law, often incorporating the principle of monetary fines and
administered by village, tribal, and similar- authorities rather
than by governments, forms part of the customary law of
numerous groups of Muslims; this kind of customary law was
even codified in writing.

The customary law of the contemporary Bedouins deserves

special mention because, though influenced by Islamic law, it
goes back in the last resort to the customary law of the pre-
Islamic Arabs and enables us to control the information which
literary sources give us on this last. Among the tribesmen of
Yemen and of south Arabia in general this tribal customary law
is called, a potiori, hukm (ahkdm) al-man’, or al-man'a, ‘provisions
of protection’, ‘sanctions’, and in Dhofar and Oman, hukm
al-hawz (from hawz, the tribal law-man), and it is consciously
and openly opposed to the shari‘a. Religiously inclined persons
therefore call it fukm al-fighit, ‘provisions of the idol, or idols’,
after sura iv. 60. Here, too, there exist written codifications of
this customary law, as well as hostile references to it in the
writings of the representatives of the shari’a.
. In the vast field of the law of contracts and obligations the
shari‘a had to resign an ever-increasing sphere to practice and
custom. The theory of the sacred Law did not fail to influence
practice and custom considerably, albeit in varying degrees at
different places and times, but it never succeeded in imposing
itself on them completely. This failure resulted chiefly from the
fact that the ideal theory, being essentially retrospective, was
from the early ‘Abbiasid, period onwards unable to keep pace
with the ever-changing demands of society and commerce.
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It may be said that, as far as popular conscience is concerned,
the sacred Law is observed, even in the field of purely religious
duties, to the extent to which custom demands it, so that
essential duties are often neglected, non-essential practices
faithfully observed, and even formalities which are unknown to
the shari'a imposed by custom. In the field of thelaw of property,
for instance, the right of pre-emption was eagerly adopted by

popular custom in numerous Islamic countries, although
- Islamic law itself approves its exclusion by the use of evasions

(hipal).

2. The law of contracts and obligations was ruled by a
customary law which respected the main principles and
institutions of the shari'a, but showed a greater flexibility and
adaptability, supplementing it in many respects.! It developed,
for instance, the sale of real property with the right of redemption
(bay" al-wafd’, bay* al-*uhbda) ; this aims at aVoiding the irrevacable
alienation of land but is not admissible in strict Islamic law
either as a sale or as a pledge. It also used the sufigja and
hawdla as a bill of exchange beyond the limits set to it by Is-
lamic law; this made real banking activities, not only by
Jewish bankers but by Muslim merchants, possible in the
Middle Ages. Several institutions of this customary commercial
law were transmitted to medieval Europe through the inter-
mediary of the law merchant, the customary law of inter-
national trade, as is attested by medieval Latin mokatra, from
Arabic mukhitara, a term for the evasion of the prohibition of
interest by means of a double sale (see the following section),
by the French term aval, from Arabic fawdla, for the endorse-
ment on a bill of exchange, by the term cheque, from Arabic

- sakk, ‘written document’, and by the term sensalis (sensale,
Sensal), from Arabic simsdr, ‘broker’.

3. The custornary commercial law was brought into agree-
ment with the theory of the shari'a by the hiyal (sing. kila) or
‘legal devices’, which were often legal fictions. The hiyal, which
are not confined to commercial law but cover other subject-
matters as well, can be described, in short, as the use of legal
means for extra-legal ends, ends that could not, whether they
themselves were legal or illegal, be achieved directly with the
means provided by the shari‘a. The ‘legal devices’ enabled

! Islamic law cloes not recognize the liberty of contract (below, p. 144).
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persons who would otherwise, under the pressure of circum-
stances, have had to act against the provisions of the sacred Law,
to arrive at the desired result while actually conforming to the
letter of the law. For instance, the Koran prohibits interest, and
this religious prohibition was strong enough to make popular
opinion unwilling to transgress it openly and directly, while at
the same time there was an imperative demand for the giving
and taking of interest in commercial life. In order to satisfy this
need, and at the same time to observe the letter of the religious
prohibition, a number of devices were developed. One consisted
of giving real property as a security for the debt and allowing
-the creditor to use it, so that its use represented the interest; this
transaction forms a close parallel to the sale with the right of
redemption (above, section 2). Another, very popular, device
consisted of a double sale (bay'atdn fi bay'a), of which there are
many variants. For instance, the (prospective) debtor sells to
the (prospective) creditor a slave for cash, and immediately
buys the slave back from him for a greater amount payable at
a future date; this amounts to a loan with the slave as security,
and the difference between the two prices represents the interest;
the transaction is called mukhitara (above, section 2) or, more
commonly, ‘ina. Euphemistically, it is also called mu'dmala,
‘transaction’, and the money-lender (djir, ‘trader’, because
traders also acted as money-lenders. This custom prevailed in
Medina asearly as in the time of Milik. There were hundreds of
these devices, extending over all fields of the law of contracts
and obligations, many of them highly technical, but all with a
scrupulous regard for the letter of the law,! The acknowledge-
ment plays a very important part in the construction of
numerous hiyal, because it creates an abstract debt and is
therefore particularly suitable for bringing about legal fictions.
(cf. below, p. 151).

Evasions and other devices are not unknown to other legal
systems, including Jewish and Canon law, and legal fictions
in particular played a considerable part in Roman law and
cisewhere. But their function in Roman law was to provide the

1 A special branch of hiyal consists of evasions of obligations undertaken under
oath or dispositions made dependent en the fulfilment of a condition (below, pp. t17,
159) ; they take advantage of the tendency of Islamic law to interpret declarations
restrictively in this case, so that there are numerous possibilities of avoiding the
incidence of the undesirable obligation or disposition.




8o THEQRY AND PRACTICE

legal framework for new requirements of current practice with
the minimum of innovation; in Islamic law it was to circumvent
positive enactments,! The giving and taking of interest corre-
sponded indeed with a requirement of commercial practice, but
a requirement that the Koran; and Islamic law after it, had
explicitly and positively banned. The legal devices represented
a modus vivendi between theory and practice: the maximum that
custom could concede, and the minimum (that is to say, formal
acknowledgement) that the theory had to demand. The recogni-
tion of the validity of the kiyal by the theory of Islamic law was
facilitated, on the one hand, by the heteronomous and irrational
side of the shari"a, which called for observance of the letter
rather than of the spirit (cf. below, p. 204}, and, on the other,
by the principle that the law, and the kddi in his judgment,
are concerned with the outward aspect of things only and not
with questions of conscience and hidden motives (cf. below,
p- 123). The first and simplest fiyal were presumably thought out
by the interested parties who felt the need for them, the mer-
chants in particular, but it was quite beyond them to invent
and apply the more complicated ones; they had to have recourse
to specialists in religious law, and these last did not hesitate to
supply the need. Once the system of religious law had been ela-
borated, the religious zeal of the first specialists was gradually
replaced and superseded by the not less sincere, not less
convinced, but more technical, more scholastic, interest of pro-
fessionals who took pride in inventing and perfecting small master-
piecesof legal construction, The inventors of siyzl had to calculate
the chances of legal validity to a nicety if the kddi, who was bound
to the sacred Law, was not to upset the real effects of the business
transaction which their customers, the merchants, had in mind,
effects which depended upon the validity of every single element
inan often complicated series of formal transactions. The activity
of the authors of hiyal, catering for the practice, shares this ad-
visory and cautelary character with that of the early special-
ists who first elaborated the theory of Islamic law. The early
specialists warned their contemporaries against acts incom-
patible with the Islamic way of life; the authors of kiyal helped

! There are also fictilious actions, brought by agreement of the parties in order
to have a claim or right confirmed by the §ddi; they are not necessarily conneeted:
with fiéyal but are used, for instance, in order to have the validity of a wakf confirmed
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theirs not to conclude contracts which would be considered
invalid by the fully developed system of Islamic law.

There are certain differences of degree in the attitudes of the
several schools of law towards the hiyal. The Hanafis are the
most favourably inclined. Abd Yiisuf and Shaybini composed
treatises dealing with hiyal, and the treatise of Shaybani has
survived. Another such book, which is attributed to Khaggaf
(d. 261/874) but was presumably written in Iraq in the fourth
century of the hijra (tenth century A.n.), enables us to discern,
through the thin veil of its legally unobjectionable forms, the
realities of practice in that place and time. Shafi'i (and the first
few generations of his school after him) regarded the hiyal as
forbidden or reprehensible, although he had to recognize them
as legally valid; but the success of the hiyal literature of the
Hanafis brought about, from the fourth century of the hijra
onwards, both the production of books of #iyal by Shafi'l authors,
of which that of Kazwini (d. 440/1048 or soon afterwards) has
survived, and the distinction of hiyal which are allowed and
which form the great majority, from those which are repre-
hensible or forbidden. The Malikis- seem to have paid less
attention to the subject, but the doctrine of the school admits
some hiyal and rejects others. The Traditionists, in keeping
with their general approach to questions of religious law,
rejected fiyal, and the section on piyel in Bukhiri’s Sakik (below,
p. 226) contains a sustained polemic against them, with
quotations from otherwise unknown early treatises on fiyal. The
Hanbali scholar Ibn Taymiyya, in a special work of his,
attacked and declared invalid the Aiyal in general and the so-
called tahlil (‘making lawful’) in particular; this last aims at
removing the impediment to remarriage between the former
husband and wife after a triple repudiation by arranging for
the marriage of the woman to another husband with the under-
standing that this marriage would be immediately dissolved
after (real or pretended) consummation. Ibn Taymiyya’s
disciple, Ibn Kayyim al-Jawziyya, however, distinguished hiyal
which were lawful, by which a lawful end was to be achieved
by lawful means, from those which were forbidden, and which
he declared invalid; the first group comprises numerous devices
in the field of commercial law. The Hanafis, on their part,
whilst they state that hiyal which cause prejudice to another
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are forbidden, and are loth to suggest Aiyal which comprise acts
that are in themselves reprehensible, let alone forbidden, are
not really concerned with the moral evaluation of hiyal in detail,
and they take their being legally valid for granted. According
to them many kiyal are not even reprehensible, for instance
those which aim at evading the incidence of the right of pre-
emption; and the device of fahiil has been widely practised, by
Hanafis, Milikis, and Shifi‘is, down to the present generation.

4. A further feature of customary commercial law, and of
Islamic law as applied in practice as a whole, was its reliance
on written documents.! We have seen that Islamic law, at a
very early period, diverged both from an explicit ruling of the
Koran and from current practice by denying the validity of
documentary evidence and restricting legal proof to the oral
eviderice of witnesses. Written documents, however, proved so
indispensable in practice that, notwithstanding their persistent
neglect in theory, they remained in constant use, became a
normal accompaniment of every transaction of importance,
and gave rise to a highly developed branch of practical law
with a voluminous literature of its own, the beginnings of which
go back to the second century of the hijra (eighth century A.p.).
Theory continued to reason as if there were no documents but
only the oral testimony of witnesses, possibly helped by private
records of their own; practice continued to act as if the docu-
ments were almost essential and the ‘witnessing’ only a formality
to make them fully valid; and the professional witnesses came,
in fact, to exercise the functions of notaries public. Again, the
authors of the practical books of legal formularies were them-
selves specialists in religious law; they and the professional
witnesses themselves acted as legal advisers to the parties
concerned and provided forms of documents for all possible
needs of the practice and safeguards against all possible con-
tingencies, documents which had only to be ‘witnessed’ in
order to become legally valid. Finally, even strict theory deigned
to recognize the existence of written documents and toadmit
them as valid evidence once they had been attested by qualified
witnesses, the Malikis to the widest extent, the Hanafis and the

I Documents are called sakk, pl. sukik, or wathika, pl. wathd'ik, or dhukr, pl. adhkdr,
also dhukr fakk, pl. aditdr hukik. The branch of legal science which deals with
documents is called the science of shurif (pl. of skarf), ‘stipulations’.
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Hanbalis with some hesitation, whereas the Shifi'is continued
to regard them strictly as accessories; but the actual use of
written documents was equally extensive among the adherents
of all schools. In the modern period, during which the applica-
tion of Islamic law and the organization of its tribunals have been
increasingly modified by independent Islamic governments,
written documents have been generally admitted as valid proof,
and sometimes the competence of the kddis has even been
restricted to cases in which documentary evidence is produced.

Written documents often formed an essential element of Aiyal.
The more complicated hiyal normally consisted of several
transactions between the parties concerned, each of which was
perfectly legal in itself, and the combined effect of which
produced the desired result. Each transaction was, as a matter
of course, recorded and attested in a separate document. Taken
in isolation, a document recording a single transaction or an
acknowledgement made by one of the parties might be used by
the other party to its exclusive advantage and for a purpose
contrary to the aim of the whole of the agreement, In order to
prevent this happening, the official documents were deposited
in the hands of a trustworthy person (thika) or intermediary,
together with an unofficial covering document which set out
the real relationship of the parties to each other and the real
purport of their agreement. (This kind of document is tech-
nically called muwdda'a, ‘understanding’.) The intermediary,
then, acting on the contents of the covering document, handed
to each party only those papers which they were entitled to
use at any given stage, and prevented an unauthorized use of
any document by producing, if necessary, the document of a
compensating transaction or acknowledgement which had been
prepared and attested beforehand for this very purpose.

The whole phenomenon of customary commercial law is of
considerable importance for the legal sociology of Islam in the
Middle Ages. '

5. The works on #iyal and the works on shurit belong to a
well-defined branch of Hanafi legal literature, together with
works on wakf, on legacies, on the minutes (mahdar) and written
judgments (sijill) of the kddis and the duties of the kddi (adab al-
kddi) in general, and, at.a certain distance, on maintenance.
All these subjects are of importance for the application of Islamic
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law in practice, and they tend to appear in combination among
the works of a series of highly esteemed Hanafi authors over
several centuries. :

6. We must think of the relationship of theory and practice
in Islamic law not as a clear division of spheres but as one of
interaction and mutual interference, a relationship in which
the theory showed a great assimilating power, the power of
imposing its spiritual ascendancy even when it could not
control the material conditions. This asserted itself not only in
the fiyal and in the skurdt, but in the later Maliki ‘amal {above,
p.61f), in the institutions of the nazar fil-mazalim and of the
muhtasib, in the Ottoman kdnin-nadmes, and in numerous other
ways. Also, Islamic governments in the past have always
appointed fddis and provided them, in ‘principle, with the
necessary means of execution; and the functions of the kddi
extended far beyond the mere administration of justice.

Thus a balance established itself in most Islamic countries
between legal theory and legal practice; an uneasy truce
between the ‘wlama’ (‘scholars’), the specialists in religious law,
and the political authorities came into being. The ‘ulamd’
themselves were conscious of this; they expressed their conviction
of the ever-increasing corruption of contemporary conditions
(fasdd al-zaman), and, in the absence of a dispensing authority,
formulated the doctrine that necessity (danira) dispensed
Muslims from observing the strict rules of the Law. Whereas
traditional Islamic governments were unable to change it by
legislation, the scholars half sanctioned the regulations which
the rulers in fact enacted, by insisting on the duty, already
emphasized in the Koran (sura iv. 59, 83, and elsewhere), of
obedience to the established aunthorities. As long as the sacred
Law received formal recognition as a religious ideal, it did not
insist on being fully applied in practice.

The shari'a could not abandon its claim to exclusive theoreti-
cal validity and recognize the existence of an autonomous
customary law; its representatives, the ‘ulama’, were the only
qualified interpreters of the religious conscience of the Muslims.
It possessed an enormous prestige and an unquestioned ascen-
dancy, so much so that the idea that law must be ruled by
religion hasremained an essential assumption of the Modernists,
who otherwise do not hesitate to interfere deeply .with the
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traditional doctrine of Islamic law. But the laws which rule the
lives of the Muslim peopleshave never been coextensive with pure
Islamic law, although this last has always formed an important
ingredient of them.! These conditions have prevailed in all parts
of the Islamic world since the early Middle Ages.

1 Hostile references to practice in works of Islamic law are an important source
of infermation on it for the Middle Ages.
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PURIST REACTIONS

1. THE general and normal conditions described in the pre-
ceding chapter were occasionally disturbed by violent religious
reform movements, such as that of the Almoravids in north-west
Africa and Spain from about 447/1055 to 541/1146, that of the
Fulanis or Fulbe in West Africa, including Northern Nigeria,
in the nineteenth century, and that of the Wahhabis in Arabia
in the nineteenth and again in the present century. The
Almoravids and the Fulanis were Malikis, the Wahhabis, as
mentioned before, Hanbalis, All these movements made it their
aim, in the states which they set up, to enforce Islamic law
exclusively, to abolish the double system of administration of
justice, and to outlaw customary and administrative law. In
the past the effects of these religious reform movements on the
observance of the shari'a have usually tended to wear off, until
presently a new equilibrium between theory and practice has
established itself.

2. A British colonial protectorate was established over the
Fulani sultanate and emirates of Northern Nigeria in 1900, at
a time when Islamic law in that region was still near its highest
degree of practical application. Custom, if not entirely eradi-
cated, had been pushed into the background, and the only
existing tribunals were those of the kddis who were competent
in all matters, including penal law. Only the customary land
law remained valid and was enforced by the councils of the .~
sultan and of the emirs, and the occasional exercise of siydsa by
the rulers, parallel with the application of the shari'a by the
kadi, was taken for granted. Its natural respect for Islamic
religion caused the British administration to identify ‘native
law and custom?®, the maintenance of which had been promised
when the protectorate was established, with the pure theory of
Maliki Islamic law, as far as the Muslims of Northern Nigeria




PURIST REACTIONS 8y

were concerned.! The colonial administrators were also inclined
to prefer a formal and explicit doctrine, such as is provided by
Islamic law, to changeable and badly defined customs. The
‘ulamd’, from whom the kddis were recruited, did not fail to take
advantage of these favourable conditions, the rulers themselves
came to repudiate the exercise of siydsa, and in the later years
of the British protectorate, in the absence of any desire on the
part of the British administration to interfere with the law applic-
able to the Muslim populations, pure Islamic law acquired
an even higher degree of practical application than before.
This has often been the effect of a colonial administration.

3. Hanbali Islamic law is to its full extent applied in Saudi
Arabia by kddis’ tribunals (and in Najd, the eastern part of the
country, directly by the governors, too). King Ibn Saud in
1346/192% conceived the project of having a code of Islamic law
elaborated; this code was to be based not on the Hanbali
doctrine only, but following the thonght of Ibn Taymiyya, each
particular norm was to be taken from that school whose doctrine
on the point in question appeared to be most solidly based on
Koran and sunng. Under the protests of the Hanbali ‘ulamd’,
however, he had to abandon the project, and Saudi Arabian
regulations of 1347/1928 and 1349/1930 make it obligatory on
the kadis to apply the recognized texts of the Hanbali school.
Beside the shari'a (according to Hanbali doctrine) stand the
administrative regulations of the government which, in fact,
have the force of law although, in order to avoid the appearance
of a secular legislation, they are called rizam ‘ordinance’, or
marsim ‘decree’, and not kdmin which has become the technical
term for the secular laws of the Islamic countries in the Near
East. An Ordinance on Commerce was promulgated in 1350/
1931, and commercial courts were set up in Jeddah, Yanbu',
and Dammam, but they were abolished again and their
functions taken over by the Ministry of Commerce established
in 1954.2 The penal law of the skari'a is not formally but
materially affected by the ordinances on Work and Workmen,
on Motor Vehicles, and others. Under the first, claims of

1 Slavery and the hadd punishments of mutilation, stoning, and crucifixion were,
howcvcr, abolished, but not the punishment of flogging, which used to be carried
out in a very mild way in Northern Nigeria,

3 The Ordinance on Commerce is based on the Ottoman Code of Commerce,
but all references to interest have been expunged. :
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‘compensation’ for accidents at work are decided by the
Ministry of Finance, whilst the kddi declares himself incom-
petent to deal with these matters but gives judgment on questions
of blood-money concurrently; under the second, the police
investigate and decide on the guilt, if any, of the driver, and the
kadi then allots the blood-money on the basis of their decision;
numerous ordinances provide for monetary fines and imprison-
ment as punishments which, should the .occasion arise, are
imposed together with those prescribed by the shari'a. Finally,

in 1373/1954, a Court of Complaints {diwdn al-mazalim) was
established.

In Yemen, Imam Yahya tried to enforce pure Islamic law
(according to the Zaydi Shiite doctrine), agamst the opposition
of the people.

4. The example of Afghanistan shows that purism in.the
sphere left to Islamic law may exist together with the restriction
of its application in practice by customary law. Tribal customs
prevail in that country, and the sheri'e (according to Hanafi
doctrine) is subsidiary to them. But when King Amanullah in
1924 tried to introduce a Penal Code which, too, out of respect to
the shari'a was called nizdm-ndme and not kdmin, and the innova-
tions of which amounted to nothing more than the introduction
of monetary fines and the restriction of the discretion of the
kadi with regard to the ta'zir by introducing a graded system
of punishments, he was forced by the ‘ulamd’ to replace it by
an amended version which amounted to its repeal.
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ISLAMIC LAW IN THE
OTTOMAN EMPIRE

1. OF essentially the same kind, though sensibly different in
their effects, were the efforts of established Islamic states (later
than the early ‘Abbasid period) to subject the actual practice to
the rule of the sacred Law. The most remarkable and, for a time,
the most successful of these efforts was made in the Ottoman
Empire.

The Islamization of the Ottoman Turks was an event of far-
reaching importance in the history of Islamic law. Having
entered Islam recently, and being free from the restraints of
history, they took Islam more seriously than those peoples who
had professed it for a long time. At the beginning, mystical and
antinomian tendencies prevailed among them, customary and
administrative law predominated, and institutions incompatible
with the shari’a were taken for granted, such as the devshirme, the
periodical forced levy of children from the Christian subjects
for recruitment into the standing army and their forced con-
version to Islam, fiscal measures such as a tax on brides (“aris
resmt), and the system of land tenure (see below). These parti-
cular features, and others, survived into the following period.

2. Earlyin thesixteenth century, however, Islamic orthodoxy,
represented by the ‘ulama’, the Islamic scholars, and in particular
the specialists in Islamic law, emerged victorious. The Ottoman
sultans, particularly Selim I (1512-20) and Siilleyman I (1520~
60), and their immediate successors, were more serious than
the first ‘Abbasids in their desire to be ‘pious’ rulers, and they
endowed Islamic law, in its Hanafiform, which had always been
the favourite of the Turkish peoples, with the highest degree of
actual efficiency which it had ever possessed in a society of high
material civilization since early 'Abbasid times. They based
the whole administration of justice on the shart'a, they even
made the smallest unit of their civil administration coextensive




g0 ISLAMIC LAW IN THE OTTOMAN EMPIRE

with the kadd’, the district in which a kadi was competent, and
put the local chlef of police, the subashi, under the orders of the
kddi; they provided for a uniform training of scholars and
!cadzs and organized them in a graded professional hierarchy;
and they endowed the Grand Mufti, the mufii of Istanbul who
was at the head of the hierarchy and bore the title of Shaykh al-
Islam, with a special authority. He became one of the highest
officers of state, and he was charged with assuring the observance
of the sacred Law in the state and with supervising the activity
of the kddis. On all important occasions he was consulted on
whether the action ¢énvisaged by the government was in keeping
with the shari'a. The office reached the zenith of its power under
Stileyman I, particularly in the person of Abul-Su‘iid (Grand
Mufti from g52/ 1545 until his death in g82/1574).
Abul-Su‘tid succeeded in bringing the kanin, the administra-
tive law of the Ottoman Empire, into agreement with the
shart'a. Supported by Siileyman, he completed and consolidated
a development which had already started under Mehemmed 11
(see below, section 3). Already before his appointment as Grand
Mufti he had begun, on the orders of the sultan, to revise the
land law of the European provinces and to apply to it the
principles of the skari‘s. The uncompromising application of
these principles, however, proved impracticable, and Abul-
Su‘td finally arrived at a.workable compromise between the
Islamic concept of wakf and the Ottoman fiscal institution of
tapu. On the other hand, Abul-Su'td reformulated, consciously
and in sweeping terms, the principle that the competence of the
kddis derived fromn their appointment by the suitan and that they
were therefore bound to follow his directives in applying the
shari‘a. These directives, which were thirty-two in number in
the time of Abul-Su'td, took two forms: instructing the fddis to
follow one of several opinions admitted by the Hanafi authori-
ties, and withdrawing certain matters from their competence.
Kadis had always been appointed each for a certain circum-
scription, or even to hear, within their respective circum-
scriptions, certain classes of causes only (for instance, causes
concerning marriage or succession). It was therefore nothing
unprecedented when Sultan Silleyman in 1550, at the sugges-
tion of Abul-Su‘dad and in order to secure uniformity of judg-
ments (cf. below, p. 138), instructed the kddis not to hear actions.
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which without a valid grond had not been brought for more than
fifteen years. This introduced, in fact, a period of prescription,
or statute of limitation, of fifteen years, which became typical of
Islamic law as applied in the Ottoman Empire. The restriction
of the competence of the kddis became a favourite device of the
modernists for introducing material changes into Islamic law
(see below, p. 106), although this idea was far from the minds of
the Ottomans.

3. The Ottoman sultans distinguished themselves not only
by their zeal for the sacred Law but by their legislative activity;
Sileyman I himself bears the appellation of Kanidni (which refers,
it is true, not exclusively to his legislative activity but to his care
for an efficient administration in general). In perfect good faith
they enacted kdmins or kanin-names which were real laws,
convinced that in doing so they neither abrogated nor contra-
dicted the sacred Law but supplemented it by religiously
indifferent regulations.t In fact the very first of these Ottoman
kanin-ndmes, that of Sultan Mehemmed I1 (1451-81), repeatedly
refers to Islamic law and freely uses its concepts. It treats,
among other matters (office of the Grand Vizier, court cere-
monial, financial ordinances), of penal law; it presupposes
that the hadd punishments are obsolete and replaces them by
ta'zir, i.e. beating, andfor monetary fines which are graded
according to the economic position of the culprit. In fact, these
provisions go beyond merely supplementing the shari'a by the
siydsa of the ruler, and amount to superseding it. The so-called
kanin-name of Silleyman I, which in its major parts seems to
have been compiled previously under Bayezid 11 (1481-1512),
shows a considerable development along these lines; it treats in
greater detail of military fiefs, of the position of non-Muslim
subjects, of matters of police and penal law, of land law, and of
the law of war. In the field of penal law, a considerable place
is given to bodily punishments, such as emasculating the
seducer, hanging incendiaries and certain thieves and house-
breakers, cutting off the hands of forgers and coiners ‘where it
is customary’, and, as an alternative to fines, of thieves (which

t The Ottomans were not the first to introduce either the technique or the term,
both of which are attested for the states of the Mamliiks in Syria and Egypt and
- of the Ak-Koyunlu in northern Mesopotamia before their time, but they developed
the practice considerably.
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revives this particular fadd punishment), and the use of torture
when there is circumstantial evidence of theft or receiving.

The supervision of public morals was the responsibility of the
* kadis; numerous instructions concerning these matters were
issued to them, and they had them carried out by the subaski or
chief of police, whilst the mulitasih supervised trade and industry
on their behalf,

4. The legal order in the Ottoman Empire in the sixteenth
century was far superior to that prevailing in contemporary
Europe, if only because of its uniformity, but the subsequent
decadence of the empire could not fail to affect it adversely.
The efforts at reform which had started with energy under
Mahmiid II (1808-39) led unavoidably to a conflict with the
shari‘a; in the Khatf-i sherif of Giilhane (end of 183g), enacted by
Mahmiid’s successor “Abdiilmejid (1839-61), the Muslims and
non-Muslims were for the first time uniformly called ‘subjects’.
In the following decade there began the legislaton of the
Tanzimat after European models; its first important mani-
festation was the Code of Commerce (1850), and one legal
subject-matter after another was withdrawn from the orbit of
Islamic law.

The skari’a was, however, not officially abandoned as yet; on
the contrary, Ottoman Turkey is the only Islamic country to
have tried to codify and to have enacted as a law of the state
parts of the religious law of Islam. This is the Mgjelle (with its
full title Meelle-i ahkim-t ‘adliyye; in modern Turkish ortho-
graphy Mecelle), which covers the law of contracts and obliga-
tions and of civil procedure in the form of articles, and was
promulgated as the Ottoman Civil Code in 187%. According to
the explanatory memorandum, its purpose was to provide the
recently created (secular) tribunals with an authoritative state-
ment of the doctrine of Islamic law and to obviate (without
forbidding it} recourse to the works of Islamic jurisprudence
which had proved difficult and impracticable. Strict Islamic
law is by its nature not suitable for codification because it
possesses authoritative character only in so far as it is taught in
the traditional way by one of the recognized schools. The
experiment of the Me¢jelle was undertaken under the influence of -
European ideas, and it is, strictly speaking, not an Islamic but
a secular code. It was not intended for the tribunals of the




ISLAMIC LAW IN THE OTTOMAN EMPIRE 93

kadis, and was in fact not used in them as long as they existed in
Turkey, and it contains certain modifications of the strict
doctrine of Islamic law, particularly in the rules concerning
evidence.' Nevertheless, the Mejelle was one of the official codes
of the Ottoman Empire; it remained in force (subject to
subsequent legislation) in the territories, and later states, which
were detached from the Ottoman Empire after 1918, where it
was applied as the ‘civil law’ by modern secular tribunals,
until it was replaced by new civil codes in Lebanon (1932),
Syria (1949), and Iraq (1953), and it is still the basis of the
‘civil law’ of Cyprus (detached already in 18%8), Israel, and
Jordan.z

5. In Turkey itself, not only the Mejelle but the whole of
Islamic law and the tribunals of the kddis were abolished in
1926, and the same happened in Albania in 1928. In the
Muslim parts of Yugoslavia (Bosnia and Herzegovina), too, the
Mejelle was abolished, although the institution of pre-emption
was retained, but Islamic law has continued in some respects to
be applied to Muslims in matters of stalut personnel, legacies,
and wakf, 21l this by secular tribunals. In Greece, too, Islamic
law, administered by mufiis, has remained applicable to Muslims
In matters of siatut personnel, inheritance, and wakf in the terri-
tories ceded by the Ottoman Empire in 1913.

* For instance, all the other traditional qualifications are required of a witness
and his evidence, but not the quality of being a Muslim (arts, 1684 ff.).

2 See the bibliographics on these countrics, below, pp. 255 fl. The Mejelle was
never in force in Egypt. On the Ottoman family law of 1917 see below, p. 103.
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ANGLO-MUHAMMADAN LAW AND
DROIT MUSULMAN ALGERIEN

1. ANOTHER important though less lasting effort to apply the
whole of Islamic law in practice was made in India under the
Mogul emperor Awrangzib ‘Alamgir (1067/1658-1118/1707%)
as part of the orthodox reaction against the ephemeral religious
experiment of the emperor Akbar. Here, too, the Hanafi
doctrine was followed, and an enormous compilation not of
JSatwds but of extracts from the authoritative works of the school
was made by order of the emperor whose name it bears, the
so-called Fatawd al-"Alamgiriyya. This instance of a prince
appearing officially as a sponsor of a work of religious law is
wellnigh unique.! The prevalence of the shari'a in practice,
inaugurated by *Alamgir, lasted well into the period of British
control in India.

2. When the East India Company in 1772 decided to claim
sovereign rights and the power of jurisdiction outside its
‘factories’, they found not only the statut personnel, the inheri-
tances, and the whole of the civil law of the Muslims, but penal
law as well ruled by the shari'a. The shari'a, though successively
modified, remained the basis of criminal law, applicable to all
inhabitants in Bengal and other Muslim parts of British India
until 1862, The Islamic law of evidence was not entirely
abolished until 1872. As regards the law of family and inherit-
ance and other matters sanctioned by religion (which included
wakf, gifts, and shufa or pre-emption), the continued validity
of the shari'a for Muslims was guaranteed by a regulation of
1772, which has substantially remained in force until this day.
From the early nineteenth century onwards, “T'welver’ Shiite
law was applied to the “Twelver’ Shiites. According to strict

1 A precedent was the Fatdwd al-Tatérkhdnivya, compiled by order of TAtArkhin
(d. soon after 752/1351), a nobleman at the court of Muhammad II Tughlak
(726/1324~752/1351) -
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theory, the whole of Islamic law, including the rest of civil law,
penal law, and the law of evidence, ought to be regarded as
sanctioned by religion, but no significant voice of dissent was
raised when Islamic law in these last fields was superseded by
codes of British inspiration in the course of the nineteenth
century. This, from the systematic point of view, was an im-
portant departure, of much greater importance than the silent
ignoring of the relevant sections of Islamic law which had
taken place in most Islamic countries from the early Middle
Ages onwards. It showed that the idea of a secular law had for
the first time beén accepted by the leaders of an important
- community of Muslims.

In 1972, too, British magistrates replaced the kddis in British
India, and until 1864 they were assisted by mawlawis or Muslim
scholars, who were in fact mufiis and whose duty it was to
state the correct doctrine of Islamic law for the benefit of the
magistrate.? In fact, for the time being things went on much as
before, only what would formerly have been the decision of the
kddi now became a report to the magistrate which he might or
might not think fit to implement. Without any judicial function,
and mainly as keepers of registers of marriages for purposes of
evidence, kidis have survived on a customary basis until the
present time. As time went on the magistrates (judges) in the
Muslim parts of British India came to be increagingly recruited
from the Indian Muslims themselves. But the whole judiciary
was trained in English law, and English legal concepts, such as
the doctrine of precedent, and general principles of English
common law and equity inevitably infiltrated more and more
into Islamic law as applied in India. Last but not least, the
Jjurisdiction of the Privy Council as a final court of appeal could
not fail to influence, much against its intentions, the law itself.

.8. In this manner, more than by positive legal changes
which were few,? Islamic law in British India, which later

v The mawlawis were, in the natvre of things, purists, and under their advice
the first British magistrates were inclined to reject written evidence. Occasionally
these magistrates even went 8o far as to apply the hadd punishment of cutting off
the hand for theft.

3 e.g. the early suppression of slavery, the suppression of legal incapacities,
including the disability to inherit, on the grounds of difference of religion, in 1850,
and the prohibition of child marriages in 1929 by making them (not invalid but)
. a criminal offence.
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became Pakistan and the Republic of India, has developed
into an independent legal system, substantially different from
the strict Islamic law of the shari‘a, and properly called Anglo-
Muhammedan law. Qut of this law there has grown a new
Anglo-Muhammadan jurisprudence, the aim of which, in con-
trast with Islamic jurisprudence during the formative period of
Islamic law, is not to evaluate a given body of legal raw material
from the Islamic angle, but to apply, inspired by modern
English jurisprudence, autonomous juridical principles to
Anglo-Muhammadan law. This law, and the jurisprudence
based on it, is a unique and a most successful and viable
result of the symbiosis of Islamic and of English legal thought
in British India.*

The most important single act in the closing years of British
rule in India was the Shariat Act of 1937, which abolished the
legal authority of custom among the Muslims of British India
almost completely and imposed upon them the official doctrine
of the shari’a as modified by statute and interpreted by Anglo-
Indian jurisdiction. Notwithstanding the ascendancy of the
shari'a, inheritance in particular had continued to be ruled by
custom, often excluding women, among numerous communities
of Muslims; the act in question aimed at correcting this.?
To enforce the pure theory of the skari'a against the custom
in a country in which the shari‘a was in any case applied only
in part and deeply anglicized even in its central chapters,
the statut personnel, was an act of deliberate archaism and
purism.3

4. The application of English legal reasoning to institutions
of Islamic law occasionally led to difficulties, as in the case of
wakf. An essential feature of the Hanafl wakf is the permanence
of its purpose, and if the beneficiaries are, for instance, the
descendants of the founder, the poor or some other permanent
purpose must be appointed as subsidiary beneficiaries. The
Privy Council, however, held in 1894 that the ultimate reversion

! A similar though more short-lived interaction of English law and of the
Ottoman Mujells took place in Palestine under the British Mandate. Cf. the
bibliography on Palestine and Isracl, below, p. 2 55-

3 The Act did not apply to agricultural land; in Pakistan, the Punjab Muslim
Personal Law App]lcanon Act of 1948 made the Isla.m.lc law of m.henta.nce applic-
able to thiz too, but it has often been circumvented.

3 On the Dissolution of Muslim Marriages Act of 1939, see bclow, p. 104
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to the poor was illusory, and that this kind of ‘family wakf” had
to be treated as ‘simple gifts of inalienable life-interests to
remote unborn generations of descendants’ which were for-
bidden in Islamic law and therefore invalid. This decision,
which invalidated a fundamental institution of Islamic law of
great practical importance, created such dismay in India that
the legislature had to step in and pass the Mussalman Wakf
Validating Act of 1913, which restored the doctrine of Islamic
jurisprudence concerning the family wakf. But as this Act was
not retroactive, the Privy Council in 1922 could still hold that
. family wakfs created before 1913 were invalid, and it had to be
made retroactive by another Mussalman Wakf Validating Act
of 1930. Only recently, in 1956, a Pakistan Commission on
Islamic family law, under the influence of modernist iegislation
concerning wakf in the countries of the Near East (below,
p. 103), expressed the opinion that the Act of 1913 had outlived
its usefulness and should be repealed, but no legislative action
has been taken so far.

Anglo-Muhammadan law did not apply to the Muslims in
the British possessions in East Africa, but the East African
Court of Appeal from 1946 onwards and the Privy Council
from 1952 onwards have held themselves bound by the decision
of 1894 concerning family wakfs, whereas the Acts of 1913 and
1930 applied only to India and not to East Africa. Legisiative
measures, parallel to the Indian Acts, taken in Zanzibar and
in Kenya (also in Aden) have proved unavailing against the
settled intention of the courts, and representative Muslims of
those territories petitioned for relief in 1958.

5. The development of Islamic law under French legal
influence in Algeria was in some respects parallel to its develop-
ment under British influence in India, but widely different in
its results. In the greater part of Algeria, the kddis continued to
apply Islamic law according to Maliki doctrine in those matters
which customarily fell under their competence.? The French
administration even extended the sphere of application of
Islamic law against custom beyond what had been the case

* I have compressed this quotation from the judgment in the famous case
Abul Fata v. Russomgy (22 Law Reports, Indian Appeals, 76).

3 A Bill of 1959 propased to abolish the tribunals of the §dfs and to unify the
administration of justice in the hands of the (secular) civil courts, following the
adoption of a similar measure in Egypt in 1955 (below, p. 103).
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under the Turks. This is comparable to what happened in
Northern Nigeria under British administration. Positive legis-
lative changes have been rare in Algeria too. They were
mainly concerned with the guardianship of minors and the
formalities of maxriage and divorce, culminating in an ordi-
nance of 4 February 1959 (with regulations contained in a
decree of 17 September 1959) which lays down that the
marrlagc is concluded by the consent of husband and w1fe,
fixes minimum ages for marriage, and decrees that the marriage
can be dissolved, other than by death, only by a judicial
decision on certain grounds at the demand of husband or wife,
or at their joint demand.! The final court of appeal is the
Muslim Appeals Division (Chambre de revision musulmane) of the
Court of Appeal in Algiers. The influencg of this court on
Islamic law in Algeria is comparable to that of the Privy Council
on Islamic law in British India. This court has sometimes
considered itself obliged to diverge from the strict doctrine of
Islamic law when the latter’s rules of detail appeared toitincom-
patible with Western ideas of fairness, justice, or humanity. The
court has sometimes seen fit, in giving the grounds for its
Judgments, to modify the traditional interpretation of the Mus-
lim jurists, but its intentions appear with greater clarity and
to their full advantage when they are formulated directly and
frankly, without being supported by the considerations to which
the court itself cannot have attached too much importance.

French case-law or precedents are the major factor which
has determined the form in which Islamic law has been applied
in Algeria; this case-law (jurisprudence), in its turn, has been to
a considerable extent influenced by the doctrine, the legal thought
of the French jurists of Algeria, and in particular of the late
Marcel Morand (d. ‘1932) who in 1906 was commissioned to
prepare a Draft Code of Algerian Muslim Law which was
published in 1916 (Avant-projet de code du droit musulman algérien).
The author incorporated in his work several modifications of
strict Maliki law, adopting the doctrines of the Hanafi school
when these last seemed to him to correspond better with modern
ideas. The Code Morand, as it is called, has never become law,
but it is of great practical importance.2

t This recalls the Tunisian Code of Personal Status of 1956 (below, p. 108).
3 On the Code Santillzna for Tunisia, sec below, p. 108,
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In this way, Islamic law as applied in Algeria, too, has
become an independent legal system, properly called Droit
musulman algérien. No comparative study of the different ways
in which English and French juridical thought have approached
the problems of Islamic law has been undertaken so far.

6. In Pakistan {and in the Republic of India) the achievement
of independence has not changed the continued validity of
Anglo-Muhammadan law. {On recent developments in Paki-
stan, see below, p. 104 f.} It remains to be seen what the position
of Islamic law will be in the Republic of Algeria.
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MODERNIST LEGISLATION

1. In the Near East, Western influence on Islamic law was not
technically juridical, as it was in India, nor of the complex
character which it assumed in Algeria, but it asserted itself as
a consequence, first of Westernizing tendencies and later of the
modernist movement, both of which arose out of the contact
of the world of Islam with modern Western civilizatioh. Modern-
ism aims at adapting Islam to modern conditions, by renovating
those parts of its traditional equipment which are considered
medieval and out of keeping with modern times. Modernist
criticism is in the first place directed against Islamic law in its
traditional form, not indeed against the concept of a ‘religious
law’, the postulate that Islam as a religion ought to regulate the
sphere of taw as well, but against the body of doctrine developed
by the Muslim scholars of the Middle Ages and its claim to
continued validity. A great many leading Modernists are
modern lawyers by profession, and though the whole of the
modernist movement extends over a variety of fields, its main-
spring is the desire to put a new Islamic jurisprudence in the
place of the old one.

2. During the nineteenth century, the effects on Islamic law
of the contact with the West were upon the whole restricted to’
the adoption of the Western form of codes subdivided into
articles, both in the Ottoman Mgjelle and in the officially
sponsored codification of the Hanafi law of family and in-
heritance (12g2/1875) by Muhammad Kadri Pasha for Egypt.!
The purpose of this work, too, was to provide the secular
tribunals with a convenient means of ascertaining the law
applied by the kddis’ tribunals. In contrast with the Mejelle,
it was never officially enacted, although a project of codification
of the law of marriage and divorce, based on it, was published

! The codifications of the law of property {1308/1893) and of the law of wakf
(1311/1893) are private works by Kadri Pasha.
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by the Egyptian Ministry of Justice in 1916, Kadri Pasha’s
codification of the law of family and inheritance inspired a few
similar private efforts in other countries. The production of the
Code Morand for Algeria and of the Code Santiflana for Tunisia
therefore followed an example given by the two main countnes
of the Near East.

Modifications of the rules of Islamic law concerning evidence,
which correspond to and even go beyond those contained in
the Mejelle, appear in Egypt for the first time in the Réglement
des Mehkémeks of 1897 and, to a greater extent, in the réglements
of 1910 and 1931.t These last modifications were substantially
adopted by Lebanon in 1943 and by Syria in 1947. From 1880
onwards, too, the administration of skari'a justice was reorgan-
ized in Egypt by the creation of a hierarchy of tribunals, the
introduction of stages of appeal, and the staffing of the higher
tribunals with several judges. This kind of organization of
tribunals has been adopted in most of the other Islamic countries
(including Saudi Arabia).

3. Only in the present generation has the ground been
prepared for legislation by Islamic governments on the law of
family, of inheritance, and of wakf, subjects which have always
formed part of the central domain of the shari'a. This legislative
interference with the central part of Islamic law itself (as
opposed to the silent or explicit restriction of its sphere of
application by custom or by legislation) presupposes the re-
ception of Western political ideas. Whereas a traditional
Muslim ruler must, by definition, remain the servant of the
sacred Law of Islam, a modern government, and particularly
a parliament, with the modern idea of sovereignty behind it,
can constitute itself its master. The legislative power is not any
more content with what the shari'a is prepared to leave to it
officially or in fact; it wants itself to determine and to restrict
the sphere left to tradmonal Islamic law, and to modify accord-
ing to its own requirements what has been left. This has led
to an unprecedented relationship between Islamic and secular
law.

It took modernist jurisprudence some time to find its own

! Here, too, the quality of being a Muslim is silently omitted from the list of
qualifications required of a witness. Documentary evidence is required in a number
of cases.
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strength. It was hampered, at the beginning, by the difficulty
of justifying itself within the framework of traditional Islamic
jurisprudence, which denies the right of {jtikdd to later genera-
tions. It was natural on the part of the ‘ulamd’, the traditional
scholars, to confront the Modernists with this argument, and
equally natural on the part of these last to try to shake the
thesis of their opponents, as though their own aim did not lie
outside the field to which it could consistently be held to apply.
The whole discussion concerning the legitimacy or lack of
legitimacy of a new fjtikdd, which engaged the energlcs of many
traditional scholars and modernists, has died down in the Near
East since the Modernists have not only advocated a new
departure in Islamic jurisprudence but actually succeeded in
inspiring modernist legislation.

- Nowadays a position has been reached in which many Islamic
scholars of a traditional background, without necessarily sharing
all the opinions of the Modernists, recognize their effort as
legitimate and act, in a way,.as their advisers; the uncom-
promising demand of taklid, the unquestioning acceptance of
the traditional doctrine of one school of law, in particular, have
lost much ground. The attitude of these ‘ulamd’ is comparable
to that of the Maliki scholars in Morocco in the later Middle
Ages who, by recognizing ‘amal, tried to conserve as much as
possible of traditional Islamic law in changed social conditions.
This has remained the real aim of the traditional scholars, and
they react most strongly to any attempt at applying modernist
tjtihad, which would almost pass without comment in the field
of family law, to the religious duties of Islam in the narrow
meaning of the term, such as fasting. But from the point of view
of strict Islamic law there is no essential difference between the
two fields in question. The rearguard action of Islamic law was
hardly ever seriously joined in the fields of penal and of consti-
tutional law; in the field of contracts and obligations it was
being fought, with varying success, during the whole of the
Islamic Middle Ages and until well into the nineteenth century;
in the fields of the law of family, of inheritance, and of wakf,
where the battle is still going on, it had already been lost in the
second decade of the present century, although many of the
defenders do not realize it as yet; there remains the last strong
position, the religious duties in the narrow meaning of the term,
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and it is obvious that the chances of the defenders are best here.
4. Modernist legislative interference with Islamic law started
modestly with the Ottoman Law of Family Rights of 1917,
which was later repealed in Turkey but remained valid in
Syria, Lebanon, Palestine, and Transjordan (as they then were),?
and is still part of the family law of the Muslims in Lebanon and
in Israel. Then, from 1920 onwards, the impetus of modernist
jurisprudence and of the modernist legislative movement in-
pired by it, came from Egypt. The most important milestones of
this legislation in Egypt have been: the acts No. 25 of 1920 and
No. 25 of 1929 on the law of family, No. 78 of 1931 on the organ-
ization of the kddis’ tribunals (incorporating further important
madifications of the law of family), No. 77 of 1943 on the law
of inheritance, No. 48 of 1946 on wakf, No. 71 of 1946 on legacies,
No. 180 of 1g52 by which the private or family wakfs were
abolished, and finally No. 462 of 1955 which abolished the
kddis’ tribunals (together with all denominational jurisdictions
of personal status) and unified the administration of justice in
the hands of the secular courts. A Bill which aims at restrict-
ing polygamy and the right of the husband unilaterally to
repudiate his wife has been in preparation since 1956, and in
1962 the completion of the drafting of a new Code of Personal
Status, incorporating further innovations, was announced. Asa
result, all those sections of Islamic law which were being applied
in practice have been modified in Egypt more or less deeply.
This reshaping of Islamic law by moderhist legisiation has
evoked much interest and inspired similar movements in other
countries of the Near East, in the Sudan, Jordan, Lebanon,
Syria, Iraq, and Libya, and the laws enacted in those countries
occasionally went even further than their Egyptian prototypes.
The Egyptian act of 1946 served as a model for the Lebanese
law of 1947 on wakf, and a Syrian act of 1949 anticipated the
Egyptian act of 1952 in abolishing the private or family wakfs.2
The Syrian Law of Personal Status of 1953 made the permission
to conclude a second marriage dependent on the proved ability
of the husband to support a second wife, and a corresponding

* But not in Iraq, which had already been occupied by the British forces.

3 At the same time the Islamic law of inheritance was abrogated in Syria, but
this particular measure did not survive the short-lived political régime which
enacted it.
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Iragian law of 1959 demanded in addition that there be some
‘lawful benefit’ involved, both anticipating the Egyptian ‘pro-
ject of 1956 and the resulting Egyptian Bill of 1¢61.

Modernist legislators in Iraq were faced by the problem,
particular to that country, that its Muslim inhabitants are
almost equally divided between Sunnis and “T'welver’ Shiites,
whose laws of inheritance differ fundamentally from each other.
A draft Code of Personal Law of 1947 which was never enacted
had contained, to a large extent, alternative provisions applic-
able to each of the two groups, not only in the law of in-
heritance but in the law of family as well. The Law of Personal
Status of 1959 wunified ali provisions and, in the matter of
inheritance, adopted a radical and unprecedented solution
which was derived from the rules governing the transfer of a
kind of leasehold in government land, and diverged greatly
both from Sunni and from “T'welver’ Shiite law. A new political
régime, however, in 1963 repealed this last innovation and made
the ‘“Twelver’ Shiite law of inheritance applicable to all Iragian
Muslims.

The influence of Near Eastern legal modernism extended
even to British India, where it appeared in the Dissolution of
Muslim Marriages Act of 193g. This act, generally speaking,
adopts the doctrines of the Maliki school on points on which
they are considered to be more in keeping with modern ideas
than those of the Hanafi school which prevails among the
Muslims of the Indian subcontinent. The whole act is typi-
cal of modernist legislation in the Near East, but it is hardly
in keeping with the development of Anglo-Muhammadan .
law which had followed an independent course so far, nor
even with the tendency underlying the Shariat Act of 1937
(cf. above, p. g6). 4

5. The development of modernist legal thought in Pakistan
has remained under the shadow of the problem of ijtihad. This
is not surprising, because the concept of iftikdd has much exer-
cised the minds of scholars in that part of the Islamic world for
the last few hundreds of years. Under the spell of this problem,
modernist legal thought in Pakistan has shown itself more con-
ditioned by the traditional system, even though in a negative
way, than has the corresponding thought in the Near East.
The division between the traditionalist and the modernist wings
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in Pakistan, where the first piece of modernist legislation was
enacted only very recently, has perhaps remained more un-
compromising than it has become in the countries of the Near
East. A commission was appointcd to inquire whether modifi-
cations of ‘the existing laws governing marriage, divorce, main-
tenance and other ancillary matters among Muslims’ were
desirable; it presented its report in 1956, and some of its recom-
mendations concerning the law of marriage and divorce, which,
though supported by a greatly different reasoning, were closely
similar to legislative measures enacted in the Near East, were
adopted in the Muslim Family Law Ordinance of 1961.? But
the majority of its members had been chosen from among
modernist thinkers, and the solitary traditionalist on it presented
a minority report which contradicted the conclusions of the
majority in all essentials. The coexistence of two.opposing trends
of thought in Pakistan appears, too, from the fact that, almost
contemporaneously with the report of the commission on the
reform of family law, there appeared in 1954 the report of
another commission on zakdt, which proposed the reintroduction
of the Islamic alms-tax, long lapsed in practice except in the
form of voluntary distributions to the poor, as a fiscal ordinance
of the government. There had even been, in 1952, an abortive
attempt to appoint a committee of ‘wlamad’ who were to approve
all proposed legislation, and the constitution of 1962 provided
for an Advisory Council of Islamic Ideology. All this was part of
the wider discussion of the Islamic character of the constitution
of Pakistan,

6. Modernist legislation does not, generally speaking, arise
out of a genuine public demand. There exist the two. well-
defined groups of the ‘ulams’, who are for the greater part
traditionalists, and of the Modernists, many of whom are
modern lawyers. Modernist legislation is imposed by a govern-
ment whenever .the Modernists have succeeded in gaining its
sympathy and the government feels strong enough to overcome
the resistance of the traditionalists. Modernist Islamic legisla-
tion therefore often appears somewhat haphazard and arbitrary.
In Jordan, for instance, a Law of Family Rights, based mainly
on the Ottoman law of 1917, was enacted in 1927, but a law of

1 The fecommendations concerning the law of wakf (see above, p. 97} have not
been given legal sanction so far,
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1943 repealed it in favour of the traditional doctrine of the law
of family. This, in its turn, was repealed by the Jordanian Law
of Family Rights of 1951, some provisions of which, inspired by
previous Egyptian legislation, anticipated those of the Syrian
Law of Personal Status of 1953. It is difficult to believe that
social conditions and public opinion in Jordan should have
moved in two opposite directions between 1927 and 1951, and
should have been in advance of those in Syria for some time.

7. The method used by the modernist jurists and legislators
in the Near East savours of an unrestrained eclecticism which
goes beyond combining the doctrines of more than one recog-
nized school (talfik; above, p. 67 n. 1); any opinion held at
some time in the past is apt to be adopted, without regard to
its historical and systematic context. Materially, the Modernists
are bold innovators; formally, they try to avoid the semblance
of interfering with the essential content of the shari‘a. Rather
than changing the positive rules of traditional Islamic law out-
right, they take advantage of its principle that the ruler has the
right to restrict the competence of the kddis with regard to
place, time, persons, and subject-matter, and to choose, among
the opinions of the ancient authorities, those which the kddis
must follow (cf. above, p. g1). The ideas and arguments of the
Modernists come from the West, but they do not wish to abolish
Islamic law openly as Turkey has done. The postulate that law,
as well as other human relationships, must be ruled by religion
has become an essential part of the outlook of the Muslims in
the Arab countries of the Near East.

8. This legislative interference with traditional Islamic law
in the Arab Near Fast is accompanied by the seemingly opposite
desire to create a modern law of contracts and obligations on
the basis of Islamic jurisprudence.

When modern secular codes, mainly derived from French
law, were introduced in Egypt in 1883, certain institutions of
Islamic law, such as pre-emption (skufa), the transfer of debts
{(hawala), the stipulated right of cancellation (khiydr al-shar), the
contract for delivery with prepayment (salam), as well as the
rule that debts arising out of a sale of intoxicating liquor are
unenforceable, were retained in the civil law of Egypt; even
the settlement of a private prosecution for causing bodily harm
by payment of blood-money, though hardly ever resorted to
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in practice, is still envisaged in the Code of Criminal Procedure
of 1950. The Lebanese Codes of (Real) Property of 1930 and of
Obligations and Contracts of 1932 contain similar provisions.

Now something much more ambitious is suggested: adopting
not the positive solutions of strict Islamic law but the general
formal principles which were elaborated by the early scholars,
and deriving from them a new, modern law. Those who
advocate this are to a great extent persons who have been in
favour of a modernist reshaping of Islamic law in those fields
in which it is still being applied in practice. They also advocate
a unified jurisdiction, merging the kadis' tribunals into the
secular courts. The common aim underlying this programme
of ‘secular Islamic legislation’ and the modernist reshaping of
Islamic law is to express modern ideas, which have come from
the West, in a traditional medium,

The only tangible results of the programme in question so
far, apart from the abolition of the kddis® tribunals in Egypt in
1955 and in Tunisia in 1956, have been an introductory article
in the Egyptian Givil Code of 1948, which mentions ‘the prin-
ciples of Islamic law’, together with custom and natural
justice, as rules to follow in cases in which the code itself gives
neither an explicit nor an implicit directive, and the corre-
sponding introductory articles (with slight differences in the
relative placing of these several elements) in the Syrian Givil
Code of 1949, the Iraqian Civil Code of 1953, and the Civil
Code of Libya of 1954. Whatever the explanatory note of the
Egyptian code may say, Islamic law has not become one of its
constituent elements to any considerably greater degree than
it had been in its predecessor. The civil codes of Syria and of
Iraq do not essentially differ from the Egyptian code in this
respect, although the influence of Islamic law is somewhat more
noticeable in the Iragian code. The Syrian Constitution, in
its versions of 1950 and of 1953, has even declared that Islamic
law should be the main source of legislation, but this provision
has had no practical effect so far.!

9. A legislation based directly on Islamic jurisprudence, but
destined to be applied by secular tribunals, had much earlier
been introduced, under French auspices, in Tunisia. There

! This was imitated in the constitution of Kuwayt of 1962 which declares that
the shari'z is ‘an essential source of legislation’.
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the late David Santillana (d. 1931) produced on behalf of the
Commission for the Codification of the Laws of Tunisia the
draft (avant-projet) of a Civil and Commercial Code, as far back
as 189g. This Code Santillana, as it is called, accentuates the
features common to Islamic and to Roman law, and part of it
was enacted in 1Go6 as the Tunisian Code of Obligations and
Contracts.

In Tunisia, too, a Maliki Grand Mufti, when he became
Minister of Justice in 1947, appointed a commission and
charged it with elaborating a code of the Islamic law of family
which should aim at harmonizing the doctrines of the Maliki
and of the Hanaf1 schools, both of which enjoyed equal status
in Tunisia. This project, which actually fell within the sphere of
traditional Islamic jurisprudence rather than that of modernist
legislation, came to nothing for political reasons.t

Finally, by legislation enacted in 1956, Tunisia has put her-
self in the forefront of the movement of legislative modernism.
First of all, the so-called public wakfs were abolished, and their
assets became the property of the state, a measure more far-
reaching than the abolition of the so-called private wakfs in Syria
and in Egypt;? secondly, and following on the Egyptian act of
the year before, the separate jurisdiction of the kddis’ tribunals
was abolished; and thirdly, a Tunisian Code of Personal Status
was enacted. Although the code has retained some typically
Islamic institutions, such as the nuptial gift or ‘dower’, and
foster-parentship as an impediment of marriage, and although
it still agrees in many details with the doctrine of one or the
- other of the two schools of Islamic law recognized in Tunisia,
it cannot be regarded, even under the mdst accommodating
interpretation, as being merely an adaptation of traditional
Islamic law. Polygamy was prohibited and made a criminal
offence; marriage is concluded by the consent of bridegroom
and bride; and divorce can be pronounced only by a court of
law (@) at the request of one of the spouses on the grounds
specified in the code, (§) in the case of mutual consent, {¢) at
the request of one of the spouses, in which case the court fixes
the indemnity due to one spouse by the other. The wife, there-

t A similar initiative in Saudi Arabia was defeated by the traditional Hanball
scholara (above, p. 87).
3 The private wakfs, too, were abolished in Tunisia in the same year.
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fore, has essentially been made the equal of the husband with
regard to monogamy and divorce, as she has been made, too,
with regard to matrimonial régime. The section of the code on the
law of succession still reproduced the traditional doctrine almost
without change; butalaw of 1959 introduced impertant changes
in favour of the daughter and the son’s daughter, and added a
whole ‘book’ on legacies. Although any suggestion of abolishing
Islamic law was carefully avoided by the Tunisian authorities,
their recent legislation differs, objectively speaking, from tradi-
tional Islamic law as much as does the “secular’ Civil Code of
Turkey.

10. In Morocco the administration of Islamic law, as far as
it was customarily applicable, continued on traditional lines,
with due respect for Moroccan ‘amal (above, p. 61 f.), well into
the present century. The withdrawal of matters of civil, com-
mercial, and penal law from the competence of the kddis was
taken for granted, and the Berber tribes followed their cus-
tomary law, to the exclusion of the shari'e, even in matters of
the law of family and inheritance. The continued validity of
customary law for the Berber tribes, occasionally admitted by
sultans in the past, was confirmed by a dahir (zahir, decree)
of 11 September 1914, but tribunals of customary law were
given a formal legal basis only by a dahir of 16 May 1930, this,
however, met with strong criticism on political grounds, though
not on the part of the populations directly concerned. A dahir
of 14 March 1938 regulated the guardianship of minors, and
by drawing on the Hanafi doctrine introduced a mild measure
of modernist legislation. Then, in 1957 and 1958, the Mudaw-
wana or Code of Personal Status and Inheritance was enacted
in instalments. The commission charged with drafting this
Mudawwana laid stress not only on the Maliki principle of
istisldh but on the recognized method of later Islamic juris-
prudence in Morocco, of giving preference to a juridically less-
sound doctrine if it agrees with ‘amal, and it appears from their
statements that they saw their task as creating a new Moroccan
‘amal. This Moroccan legislation, although provoked and in-
fluenced by Near Eastern legislative modernism, stands in the
tradition of Islamic legal thought particular to that country, and
by frankly distinguishing between ‘the best attested traditional
doctrine’ and ‘amal, its authors have been spared the central
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ambiguity inherent in much of Near Eastern legal modernism.!

11. In Iran, where the officially recognized form of Islamic
law is that of the ‘Twelver’ Shiites, the modern legislative
movement started later than in Turkey and in the Arabic-
speaking countries, and its results, as far as they concern the
shari'a, have therefore been, in some respects, more conservative,
and in others more far-reaching, than those achieved elsewhere
at identical times. The bulk of relevant Iranian legislation was
enacted between 1926 and 1938; in particular, the first part
of the Iranian Civil Code dates from 1928, and the second part
from 1935. This code contains also the law of family and of
inheritance. The regular _]unsdlctxon is that of the secular
tribunals; the kddis are competent in a restricted number of
cases concerning marriage, divorce, and guardianship, and in
those lawsuits which can be decided only by.the formal rules
of evidence of the shari‘a;* but all these cases must first be
referred to the tribunals of the fddis by the secular tribunals.
The modern law of family diverges only rarely from traditional
Shiite law; also the law of contracts and obligations and of
inheritance, all matters which normally come before the secular
tribunals only, follows the skari'a closely but has silently dropped
institutions which are considered obsolete, such as slavery The
constitution of 1go7 provided for a committee of ‘vlamd’ who
were to decide whether any proposed legislation was or was
not in keeping with the shari'a, but this provision has had no
effect in practice.?

12. The situation in which the modernist lawyers of Islam
find themselves resembles essentially that which prevailed at
the end of the first and at the beginning of the second century
of the hijra. Islamic jurisprudence did not grow out of an
existing law, it itself created it; and once again, it has been the
modernist jurists who prepared, provoked, and guided a new
legislation. It had been the task of the early specialists to impose
Islamic standards on law and society; the real task which
confronts the contemporary jurists, beyond their immediate

t Already in 1930 a prominent scholar of traditional formation, who later
became Moroccan Minister of Justice, discussed the question of ‘renovating’
Islamic jurisprudence in a most disterning way.

3 This last pravision has become largely ineffective through the increasing

reliance on documentary evidence in procedure.
! On a similar abortive attempt in Pakistan see above, p. 105,
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aim of adapting traditional Islamic law to modern conditions,
is to evaluate modern social life and modern legal thought
from an Islamic angle, to determine which elements in tradi-
tional Islamic doctrine represent, in their view, the essential
Islamic standards. What interests the student of the history
of Islamic law most is not which measures of detail may have
been adopted temporarily here and there, but the extent to
which the various doctrinal and historical backgrounds of the
several Islamic countries may have influenced their reactions
to the issue in question. But the interest and importance of
traditional Islamic law, which has existed for more than a
thousand years and is still eagerly studied all over the Islamic
world, is not affected by these changes. It still casts its spell over
the laws of contemporary Islamic states: in the states of tradi-
tional orientation, such as Saudi Arabia, as the law of the land;
and in the states of modernist orientation as an ideal influencing
and even inspiring their secular legislation.




SYSTEMATIC SECTION

16
THE ORIGINAL SOURCES

1. THe chapters which follow contain the substance of the
doctrine of the religious law of Islam concerning those subject-
matters which are legal in the narrow meaning of the term,
and according to. the fully developed doctrine of the Hanafi
school. Worship and ritual, and other purely religious duties,
as well as constitutional, administrative, and international law, -
have been omitted, the first because they developed under
different conditions and in close connexion with the dogma, the
second on account of its essentially theoretical and fictitious
character and the intimate connexion of the relevant institutions
with the political history of the Islamic states rather than with
the history of Islamic law. Among the several schools of law of
the main body of orthodox Muslims the Hanafi school has
been chosen because of its historical importance and wide distri-
bution. The account which follows is based on the Multaka
I-Abhur of Ibrahim al-Halabi (d. 956/1549), one of the latest
and most highly esteemed statements of the doctrine of the
school, which presents Istamic law in its final, fully developed
form without being in any way a code. The other orthodox
schools, and the Ibadis and the Shiites, too, possess similar
-authoritative works.

2, The development of the style, method, and contents of
the works of Islamic law reflects the development of legal
doctrine. Every work covers only those cases which it explicitly
discusses and which are evidently similar; every new case
represents a new problem which calls for a new decision. The
several works and even, more so, the several schools, differ from
one another not only by their principles and tendencies but by
the groups of cases which they consider. The greater number
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of cases and decisions in a later work as compared with a
similar older one represents, generally speaking, the outcome
of the discussion in the meantime. Whereas the decisions ex-
press the tendencies of the several authors and of their schools,
the cases themselves reflect, in principle, the influx of new
subject-matter. This aspect of Islamic legal literature, which
in its later period was dominated by the production of commen-
taries, supercommentaries, glosses, extracts, further commen-
taries, and so on, offers a wide field for future investigation,

3. The works of Islamic law start invariably with the ritual
duties; the other subjects are arranged in more or less obvious
groups on traditional lines regardless of any system, with
differences from school to school and occasional variations
within a school. The order in which the subjects are treated is
sometimes justified by specious reasonings. The several modes
of arrangement are in any case connected and go back to the
very beginnings of Islamic legal literature in the second century
of the hijra (eighth century A.p.). The influence of foreign
models has been suggested but not yet been proved.

None of the modern systematic distinctions, between private
and ‘public’ law, or between civil and penal law, or between
substantive and adjective law, exists within the religious law
of Islam; there is even no clear separation of worship, ethics,
and law proper. The single chapters of the works of Islamic
law fall, it is true, in the main under one or the other of those
headings as far as the subject-matter is concerned, but there is
continual overlapping and, above all, the concept of any syste-
matic distinction is lacking.! At the utmost we notice that specific
concepts are proper to certain fields, for instance that the right
or claim of Allah (kakk Allah) as opposed to a private claim (fakk
ddami) is proper to a special section of penal law, or that
special rules apply to proxy in the sphere of worship, or that
liability to a kadd punishment is incompatible with incurring
a civil obligation (above, p. 38).

-In the present book, however, the subject-matter has been
arranged not according to the traditional order as exemplified
by the Multaka *l~Abkur, but according to the broad systematic

' It ig irrelevant in this context that the distinctions in question do exist for the
modern jurists, for whom the Ottomzn Mgjelle is a civil code, or for those scholars
with a traditional background who have been influenced by modernist thought,
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divisions of modern legal science, certainly not with any idea
of imposing alien categories on Islamic law, but in order to
enable the reader to appreciate its doctrines against the back-
ground of modern legal concepts, and to throw into relief not
only what is peculiar to it but also what is missing there.

4. Important or difficult parts of Islamic law have often
been treated in separate works, particularly the law of succes-
sion { fard’id), and several subjects which were directly relevant
to the administration of the sacred Law in practice, such as
wakf, legal devices {hiyal), written documents (shurit), and the
duties of the kddt (adab al-kadi); numerous monographs treat of
the particularly intricate subjects of liability and of appreciation
of evidence. The administration of justice in general is discussed
in the works on the ahkam sul{aniyya, the government and ad-
ministration of the Islamic state (below, p. 230 f.). There are
further numerous treatises on fisba, the office of the mufitasib, the
‘inspector of the market’, and on Maliki ‘amal. An important
group of works deals with the problem of distinguishing between
seemingly parallel but systematically distinct cases { furik), and
with the systematic structure of positive law in general (ashbdh
wa-nazd’ir, kawd'td). Special works deal with the definition of
technical terms. There are, further, comparative accounts of
the doctrines of several schools (ikhtildf, ‘disagreement’); the
older ones reflect the discussions between the several schools,
the later ones are simple handbooks. Finally, the works on the
tabakat, the ‘classes’ or generations of lawyers, which supplement
the general biographical sources, give biographical and biblio-
graphical information on the scholars belonging to each school,
and occasionally important extracts from their writings.

5. A separate branch of legal learning is the discipline of the
usil al-fikk, the ‘roots’ or principles from which Islamic law is
derived, in other words, Islamic legal theory, the development
of which has been traced in the first part of this book. In its
final, classical form it recognizes four official bases: the Koran,
the sunna of the Prophet, the consensus (fjmd") of the scholars,
and reasoning by analogy (kiyds), that is to say, two material
sources, a method, and a declaratory authority. It follows that
this last, the {jmd', is the decisive instance; it guarantees the
authenticity of the two material sources and determines their
correct interpretation. The methods of interpretation and
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deduction, including the theory of repeal of one verse of the
Koran, or of one sunna of the Prophet, by another,* questions
of ttihdd and taklid, istihsdn and istisldh, and similar subjects
form the main contents of the numerous works on usgl, All
this amounts essentially to a retrospective systematizing and
justification of the existing positive doctrines. Theories of
usi! can be said to have led to the elaboration of complete
systems of positive law only in the cases of Shiafi'i and of Dawiid
al-Zahirl. The works on usal treat also of certain general concepts
which permeate the whole of the subject-matter of posxtwe law,
such as those discussed in the following chapter and in chapter
18, section 1.

I Repeal, naskh; the repealing passage is called ndsikh, the repealed one
mansikh,
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GENERAL CONCEPTS

1. Intention and declaration. A fandamental concept of the whole
of Islamic religious law, be it concerned with worship or with
law in the narrow sense, is the aiyya (intent). It applied originally
to acts of worship ; the religious obligation is discharged not by
outward performance as such but only if it is done with a pious
intent. But Islamic orthodoxy insisted on the performance, and
niyya, from being a state of mind, became an act of will directed
towards performing a religious duty; it must, as a rule, be
explicitly formulated, at least mentally, An act of worship
without niyya is invalid, and so is the niyya without the act. The
niyya thus comes near to the concept of animus aimed at pro-
ducing legal effects, and expressed in a declaration of intention.
But the declaration in Islamic law is not merely a manifestation
of will; it has a value of its own and under certain circumstances
can produce legal effects even without or against the will. There
is a general tendency underlying many decisions of detail,
though it is not a principle applicable to each individual case,
that a declaration made in explicit, formal terms (sarih, ex-
pressis verbis) is legally valid even if the niyya is lacking, but a
declaration made implicitly or by ‘allusion’ (kirdya) only if the
miyya is present. In addition, the declaration is often valid even
when its import is not understood. This tendency originates in
the idea of the magical effect of the right word, and leads to
formalism; the evidence of witnesses, for instance, is valid only if
preceded by a derivative of the root sk--d ‘to give testimony’.
But this formalism has a rational basis; in order to create a
mufawada (unlimited mercantile partnership), for instance, either
this term must be used or every single legal effect mentioned.
On the other hand, even a very imperfect declaration accom-
panied by niyya is regarded as legally valid whenever possible;
only a very faulty one is invalid even if the niyya is present. By
means of a complicated network of casuistry all possible forms
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of declaration are tested as to whether they are valid on their
own, or only if accompanied by nipya, or not at all. Similarly,
ambiguous (mubkam) declarations are scrutinized as to their par-
ticular meanings. This investigation often amounts to deter-
mining whether a given declaration is compatible with the
existence of a certain niyya claimed afterwards by the person who
made it, that is to say, interpreting the wording without regard
to the niyya. The interpretation is not strictly objective; there is
a tendency to restrict the effect of the declaration, to mitigate the
resulting religious and legal obligation, particularly in the case
of an undertaking under oath with a self-imposed penalty,
such as repudiation of one’s wife or manumission of one’s
slaves, for non-fulfilment, which amounts to a conditional
repudiation or manumission (cf. below, p. 15g). This tendency
often affords the possibility of evading the resulting obligation.

The declaration is not defined narrowly; Islamic law recog-
nizes also the conclusive act or ‘gesture’ (ishdra ma'hiida), not
as a general principle but in a number of individual cases.
Silence as such cannot replace a declaration of consent (ridd),
except in a few special cases; for instance, when the guardian
for the purpose of marriage asks the consent of the virgin bride
to a proposed marriage, her silence (or laughing, or quiet cry-
ing) is regarded as ridd. The idea that silence is consent when
speaking out is obligatory occurs only rarely. Writing is accepted
unconditionally only from a mute person, from others, in theory
at least, only with considerable reservations. (For the practice,
see above, pp. 82 f.)

Among the defects of declarations, error is taken into a limited
account in their casuistic interpretation. Error in a confession
plays a somewhat more important part in criminal law. As
regards fraud, there is little inclination to protect the victim;
it manifests itself only in the case of ‘grave deception’ {ghabn
fdhish, laesio enormis). The doctrine of duress (ikrdh) is more
developed. What is envisaged in the first place is the threat
_ (tahdid); it is recognized only if the one party is in a position to
carry it out and the other party fears that this may actually
happen. The effects of duress in civil and those in criminal law,
how far it invalidates a declaration and how far it diminishes
responsibility, are not distinguished. The effect in civil law is
that the threat of death, severe beating, and long imprisonment
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makes the declaration voidable (by khiydr, optio); exceptions,
however, are made mainly in favour of desirable transactions,
such as manumission of slaves and adoption of Istam. The
effects in criminal law are discussed casuistically; the effect
of duress, whenever it is recognized, is not only to remove the
penal sanction, but to make the act itself allowed; if it is not
recognized, the penalty (fhadd) is applied in full. For instance,
drinking wine under the threat of death or mutilation is per-
missible, and the refusal to do so would be sinful. Conversely,
apostasy from Islam is a sin and martyrdom meritorious, but
it is allowable to feign apostasy under duress. (This simulation,
takiyya, plays an important part in Shiite religious law.)

2, Term and condition. Among the several set terms laid down
by Islamic law the most important are the waiting-periods
imposed on a woman after the termination of her marriage
(called ‘idda)} and on a female slave after a change of owner
(called istibra’} ; there are also set terms for negative and positive
prescription and the presumption of death, Technical rules are
laid down for interpreting the terms and periods mentioned by
the parties in their declarations, particularly in contracts of
hire and lease. Generally speaking, the term {gjal) must be
certain (ma'lam).

Conditions (shart, pl. shurit), in the wider meaning of the
term, are the general prerequisites for the validity of a legal
act, and in particular an act of worship (for ritual prayer, for
instance, they are ritual purity, covering one’s nakedness, facing
the direction of the Kaaba, and niyya), as opposed to its essential
elements (rukn, pl. arkin). Another group are the ‘conditions
implied in the nature of the transaction’ (shurif yaktadita l-'akd,
condicio furis) and the ‘conditions intimately connected with the
transaction’ (shurd} muldyima or muwdfika), e.g. in a contract of
surety: ‘if you buy such and such a thing from X, I stand
security for the price’. A further group are the requirements
for the incidence of a religious or legal duty (shurif wujib), such
as the payment of the alms-tax. Related to this is the enjoin-
ment (modus) by which the occurrence of a legal effect is
made dependent on the fulfilment of an imposed stipulation,
e.g. ‘I buy this slave for you on condition that you manumit
him.’ Finally, there is the condition in the narrow meaning
of the term.
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Terms and conditions in the several transactions are discussed
casuistically and have given rise to numerous evasions. A group
apart consists of those transactions which by their nature imply
~ a term, such as the sale with future delivery (salam), or a con-

dition, such as the undertaking under oath. The stipulation of
a term is inadmissible in transactions which aim at immediate
transfer of ownership (tamiik fil-kdl), the stipulation of a condition
in the case of an exchange of monetary assets (mu*dwada mdliyya).
Therefore both are excluded in the case of sale and of division;
the stipulation of a term but not of a condition is admitted in
contracts of hire and lease, but conversely in the case of donation
and of marriage; both are admitted in the case of repudiation,
manumission, and legacy. The several contracts of association
are treated differently; the stipulation of a term but not of a
condition is admitted in the muzdra’'a and the musdkat (special
contracts of lease of agricultural land with profit-sharing),
conversely in the shirka (mercantile partnership); both are
admitted in the muddraba (sleeping partnership). If the stipula-
tion of a condition is excluded, an invalid condition makes the
whole transaction invalid, but not if it is admitted.

A particular case is the suspense, abeyance (wukif) of rights
and legal effects (which then are in abeyance, mawkif), for
instance the marriage of the slave pending the master’s consent,
some rights of the missing, untraceable person, and most of the
rights of the apostate; conversely, the share of a son in the
inheritance is set aside for the unborn child of a deceased
person. All these rights depend on a condition being realized,
namely the consent of the master, the return of the missing
person, the repentance of the apostate, and the live birth of the
child, respectively.

3. Agency. Declaration by proxy (through a messenger,
rasil) is not clearly distinguished from procuration; for instance,
if the messenger has seen the object bought, it is contested
whether the right of rescission after inspection has lapsed. As
to representation proper, the sphere of worship is, for once,
clearly distinguished from the sphere of law in the narrow sense.
Proxy in worship (niydba; nd'ib, the deputy in matters of wor-
ship) is admitted in religious duties concerning property, but
not in those concerning the person; the emphasis is on charging
another with the fulfilment of an obligation. In the sphere of
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law in the narrow sense, the emphasis is on conferring powers of
disposal on another (wakala, procuration ; muwakkil, the principal ;
wakil, the deputy, agent, proxy in legal affairs); the presence
or absence of the principal may be relevant. In the exchange
of monetary assets (mu'dwada maliyya) the wakil acts as a princi-
pal (asil) and has the corresponding rights and duties; in other
transactions, such as relinquishment of a claim, or marriage,
his part is legally that of a messenger; but even in the first case
the rights of ownership are transferred directly to the muwakkil.
Exceptions from the general rules are recognized in favour of
certaineffects considered desirable; for instance, ifa slavehasbeen
given the mandate to buy himself from his master on behalf of
the mandant and he buys himself on his own behalf, the contract
is valid; and if a wife has been given the mandate to repudiate
herself, it cannot be withdrawn., An unlimited mandate is
possible; it is given by using the words: ‘act at your discretion’.
Normally, however, it is limited, and its contents must be
clearly defined. The deputy is then bound by this instruction,
and his function approaches that of the messenger; this makes
it possible to appoint persons who do nothave full legal capacity.
Conversely, the power of disposal of the deputy may exceed that
of the mandant; a Muslim cannot buy or sell wine, but he can
instruct a non-Muslim to do it on his behalf{this, however, is
contested). The object of a contract of service (ijdra; below,
p- 155) cannot form the object of a mandate; and as there is no
distinction between civil law and criminal law as such, the
appointment of a deputy to exact corporal punishments (fadd
and kisds), which are construed as claims against a third person,
is explicitly excluded,

The effects of a procuration as regards third parties are not
treated separately from its effects as between mandant and
deputy, nor is the right to represent clearly distinguished from
the duty to carry out a mandate; but professional brokers
(simsdr) are obliged to collect the claims of their mandants.

The legal guardian (weali)' and the guardian appointed by
testament (wasi) are at the same time agents and/or executors.

4. Validity, nullity, and religious qualifications. Islamic law

* Waliis the nearest male relative of his female relations, and of his minor male
relations; he is the holder of parental authority, and, in particular, he gives his
fermale relatives in marriage.
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recognizes, first, the following scale of religious qualifications
(al-ahkam al-khamsa, ‘the five qualifications’); (1) obligatory,
duty (wdjib, fard) ; Islamic law distinguishes the individual duty
(fard *ayn), such as ritual prayer, fasting, &c., and the collective
duty ( fard kifdya), the fulfilment of which by a sufficient number
of individuals excuses the other individuals from fulfilling it,
such as funeral prayer, holy war, &c.; (2) recommended (sunna,!
mandib, mustahabb); (3) indifferent (mubdk), to be distinguished
from ja'iz, allowed, unobjectionable (see below}; {4) reprehen-
sible, disapproved (makriih) ; (5) forbidden {(kardm); the opposite
of this is faldl,? everything that is not forbidden.

There exists, secondly, a scale of legal validity, the widest
concept in which is mashrii’, recognized by the law, correspond-
ing with it. According to the degree of this correspondence,
a transaction ts (1) sahik, valid, if. both its nature (asf) and
its circumstances (wasf) correspond with the law; (2} makrik,
reprehensible, disapproved, if its ag/ and its wasf correspond
with the law, but something forbidden is connected with it;
(3} fasid, defective, if its as! corresponds with the law but not its
wagsf; (4) batil, invalid, null and void. As{ and wasf correspond
approximately to rukn and sharf (above, section 2). This second
scale is less developed than the first. Transactions which are
sahih or makrih produce their legal effects, and sakih is therefore
often used in the sense of legally effective, so as to cover both
categories. Synonyms of sahik in this wider meaning are /dzim
and wdjib,? binding, and ndfidh, operative, the first two of which
emphasize the subjective, and the third the objective, effects.
The distinction between fdsid and batil, which is not recognized
to the same extent, or not at all, by the other schools of Islamic
law, is often not clearly made; the idea of fdsid comes near to that
of ‘voidable’, thoughitis not identical with it, and fdsid contracts,
even if they are not voided, sometimes have only restricted legal
effects. To be distinguished from the quality as fdsid is the right
of rescission (khiydr, optio), the right to cancel { faskh) or to ratify
(¢mdd’) a contract within a stipulated time; this right can be
granted by law or stipulated by contract (cf. below, p. 152).

1 Sunna in this sense must be distinguished from sunna as the ‘normative practice’
of the community or the example of the Prophet.

3 Used only of things and of persons, e.g. one's wife or female slave, not of acta.

3 With a meaning different from that of wéjib, ‘obligatory’.
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Both scales of qualifications apply concurrently to the same
set of facts. This appears most clearly with regard to acts that
are uncbjectionable; they are ja’iz from the religious and there-
fore sahih and wgjib from the legal point of view. If the safe-
conduct given by an individual Muslim is declared jd'iz, this
means not only that, subjectively speaking, he is not forbidden
to give it, but that, objectively speaking, it is unobjectionable
and therefore valid; and conversely that, objectively speaking,
it is unobjectionable and therefore, subjectively speaking,
permitted. Or if a contract of sale has been concluded in con-
formity with all provisions of the law, it is not only permitted
and unobjectionable but valid and binding. The same corre-
spondence is obvious in the concept of ijdza, the ‘declaration
that something is jé'z2’, approval (ratikabitio), such as the ap-
proval of the act of an unauthorized agent (fudili); the
principal declares that he does not object to the act of the
Judili in question and that it is therefore valid. The concept:
of j@'iz is typical of the way in which the legal subject-matter
is subjected to religious scrutiny; it comprises everything that
does not provoke a religious objection. The fusion of valid and
invalid with allowed and forbidden respectively, was facilitated
by the fact that both pairs of concepts were coextensive in the
field of worship. In the field of law in the narrow sense, it
is true, this was not completely the case. Not only are there
situations to which only one of the two pairs of concepts can be
meaningfully applied, it scems occasionally that the same act
is at the same time to be qualified as valid and as forbidden.
Closer scrutiny, however, shows that the two predicates refer
to separate acts or to separate aspects of the situation. For
instance, a sale concluded at the time of the call to the Friday
prayer is maknih inthe sense of the second scale of qualifications;
it is legally effective but its conclusion at that particular time
is forbidden. Or if the political authority appoints a kddi who
is not “adl, or if the kddi accepts the evidence of a witness who is
not ‘adl, these acts constitute breaches of duty which are for-
bidden, but the appointment and the judgment based on the
evidence in question are nevertheless valid. The quality as
maknih does not prevent the legal effects from taking place; it
only, in special cases, creates an additional liability for tort,
e.g. if a loan for use is terminated prematurely; or it enables the
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public authorities to interfere, e.g. by forcing the speculator
on rising prices of food to sell. There are degrees even within
the sphere of jardm; a transaction qualified as fardm is not
always bdfil but occasionally only fisid, and sometimes even
sahih (cf. below, p. 146).

Similar to the distinction between the religious sphere and the
sphere of law proper is that between kadad’, the judgment given
by the kadi, forum externum, and diyéna, the conscience, forum
inlernum,! particularly in interpreting defective declarations
which, when accompanied by the relevant niyya, may be valid
before the conscience but not before the kadi. Conversely, ‘legal
devices’ or evasions are considered valid if they conform to the
letter of the law, regardless of the underlying motives. To the
- sphere of diyina belong the kindred concepts of tanazzuh, wara’,
religious scruple, and ikfiyag, precaution. So it may happen that
a wife is considered repudiated once before the kdgdi, but twice
in order to allay the religious scruple, i.e. if the former husband
and wife want to be quite sure that they do not commit a sin,
they ought to consider themselves separated twice,

1 Alternative terms are zahir and bdtin, the ‘outward’ and the ‘inward’ state.
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PERSONS

1. Capacity and responsibility. Legal capacity begins, generally
speaking, with birth. The unborn child can inherit and receive
a legacy; if it is a slave it can be manumitted, it can also be
bequeathed by legacy but not sold; all this becomes effective, in
principle, only if it is born within six lunar months from the
occurrence in question. For causing an abortion, a special in-
demnity (called ghurra), different from blood-money, is to be
paid; this devolves, by a curious fiction, upon the legal heirs of
the child. Legal capacity ends with death, The missing person
(mafkid), some of whose rights are in abeyance (above, p. 119),
is declared dead only after go or even 120 lunar years have
elapsed since his birth.

The concept of responsibility is subsumed under that of legal
capacity (ahliyya), within which are distinguished the ahliyyat
al-wuyjub and the ahliyyat al-ada’. The ahliyyat al-wuyid, ‘capacity
of obligation’, is the capacity to acquire rights and duties; the
ahliyyat al-add’, “capacity of execution’, is the capacxty to con-
tract, to dispose, and therefore also vahdly to fulfil one’s obliga-
tions; it can be either full or restricted, and is harmonized with
the aht'i)g}'at al-wuidb by considering the ‘qualification’ (hukm),
the essential character of the obligation.

The highest degree of legal capacity is that of the free Muslim
who is sane (“@kil) and of age (baligh); he is fully responsible
(mukallaf). Majority is determined by physical indications, by
the declaration of the youth in question, or, failing this, by
reaching the age of fifteen lunar years. The mukallaf has the
capacity to contract and to dispose (¢asarruf), he is bound o
fulfil the religious duties, and he is fully subject to criminal law,
being capable of deliberate intent (‘amd). The insane (majnin)
‘and small children (#fl) are wholly incapable but can. incur
certain financial obligations; the idiot (me‘iik) and the minor
(sadi, saghir) have, in addition, the capacity to conclude purely
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advantageous transactions and to accept donations and charit-
able gifts; ‘intelligent’, ‘discriminating’ minors (sabi ya'kil,
mumayyiz) can, further, adopt Islam, enter a contract of manu-
mission by mukdtaba if they are slaves, and carry out a procura-
tion. As regards a major who is irresponsible (safi#), for instance
a spendthrift, it is contested whether he is subject to interdiction
(kajr), or capable in principle and only put under the protective
supervision of the authorities until he reaches the age of twenty-
five lunar years.

Higher demanda are made of the witness who must also be
‘of good character’ (“adl), i.e. must not have committed grave
sins’ and must not persevere in small ones. The opposite of ‘adl
is the sinner ( fisik) ; between both stands the mastir, the person
of whom nothing is known to his disadvantage. But the quality
of being ‘adl is a religious and not a legal requirement; the
kadi must not accept the evidence of a fdsik, but if he does, his
judgment based on it is nevertheless valid. The kddi, too, must
be “ad! and possess, in addition, the necessary qualities of char-
acter and the necessary knowledge; similarly, if a fisik is
appointed kadi, his appointment is valid, and if a kadi who
has been ‘adl becomes fisif, his appointment does not become
invalid.

A quality of importance in penal law is the quality of mufsan,
applicable only to free persons and having two strictly different
meanings: a muhsan in the sense of being a free person who has
never committed unlawful intercourse is protected, by penal
provisions, against kadhf (below, p. 179); and a mufsan in the
sense of a free person who has concluded and consummated
a valid marriage with a free partner is subject to a more severe
punishment, stoning to death, if he or she should afterwards
have illegal intercourse. These rules are directly based on the
Koran and on traditions, respectively.

Islamic law does not recognize juristic persons; not even the
public treasury (bayt al-mal) is construed as an institution, its
owner is the Muslim community, i.e. the sum total of individual
Muslims. As regards the wakf or habs (pious foundation, mort-
main), it is construed as the withdrawal from circulation of the
substance (‘ayn) of a property owned by the founder and the

! Unless he has repented of them; but he must never have been punished for
kadlf (below, p. 179).
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spending of the proceeds (manfa‘a) for a charitable purpose;
there is no unanimous doctrine on who becomes the owner of
the substance. An essential feature is the permanence of its
purpose, which may be anything not incompatible with the
tenets of Islam; therefore, if the beneficiaries are, for instance,
the descendants of the founder, the poor or some other per-
manent purpose must be appointed as subsidiary beneficiaries
in case the original beneficiaries should die out.’ Objects of a wakf
are mostly immovables, but also movables in so far as this is
customary, e.g. books. There are detailed rules concerning the
administration of the wakf and its use for a purpose other than
that designated by the founder.

The capacity to dispose can be extended or restricted, by
tdhn or hajr respectively. The idhn (‘permission’) can be granted
to a minor by the father or other legal guardian, but not with
regard to purely disadvantageous transactions (e.g. divorce,.
manumission, acknowledgement). The term hajr (‘restriction’,
interdiction) denotes both the status and the act of imposing it;
the minor and the slave are normally, and the small child and
the insane necessarily, in the status of sgjr. As an act, bajr is
required in order to revoke the idhn; it is pronounced by the
authorities against the irresponsible mufti who teaches the public
reprehensible tricks, against the ignorant physician who is a
danger to his patients, and against the bankrupt transport
contractor (this is singled out because the transaction in
question, {jdra, is based on payment in advance).

2. Legal position of women. The legal position of women is not
unfavourable. The woman is, it is true, considered inferior to
the man, she has less rights and duties from the religious point
of view. If she commits apostasy she is not executed but forced,
by imprisonment and beatings, to return to Islam, As regards
blood-money, evidence, and inheritance, she is counted as half
a man; she does not belong to the “aki/a (below, p. 186). Also
with regard to marriage and divorce her position is less advan-
tageous than that of the man; on certain grounds, the husband
has the right of correction. But as regards the law of property

! In modern terminology, this, the so-called private or "family’ wakf (rwakf ahli
or dhurrt), is distinguished from the so-called public or "charitable’ wakf (wakf khayri)
which is immediately destined for some public or charitable purpose. In strict
Islamic law, however, the private wakf, too, is considered a charity, and the same
rules apply to both kinds of wakf,
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and obligations, the woman is the equal of the man; the matri-
monial régime is even more favourable to her in many respects.
She may cven act as a kddi in certain matters.

3. Legal position of slaves (rakik, slaves in general; ‘abd or
mamlik, the male slave; ama or jdriya, the female slave; hurr, the
free person). From tle religious point of view the slave is con-
sidered a person, but being subject to his master he is not fully
responsible; he is at the same time a thing (chose, res). The
effects of slavery are mitigated (@) by restrictions on its origin,
(&) by the legal rights of the slave, and (¢) by facilities for and
the recommendation of manumission.

(a) Slavery can originate only through birth or through
captivity, i.e. if a non-Muslim who is protected necither by
treaty nor by a safe-conduct fails into the hands of the Muslims,
Sale of free persons into slavery for debt is unknown.

(8) The slave has rights as a person; in particular, he or she
can get married. The male slave may marry up to two female
slaves; the female slave may also marry a free man who is not
her owner, and the male slave a free woman who is not his
owner. The marriage of the slave requires the permission of the
owner; he can also give the slave in marriage against his or her
will. The permission implies that the owner becomes responsible
with the person (rakaba) of the slave for the pecuniary obliga-
tions which derive from the marriage, such as nuptial gift, and
maintenance; ifthe owner defaults, the slave can be compulsorily
sold in order to provide the cover. Minor slaves are not to be
separated from their near relatives, and in particular their
parents, in sale (cf. below, p. 152). The unmarried female slave
is at the disposal of her male owner as a concubine, but no
similar provision applies between 2 male slave and his female
owner. The children of a female slave foliow the status of their
mother, except that the child of the concubine, whom the owner
has recognized as his own, is free with all the rights of children
from a marriage with a free woman; this rule has had the
most profound influence on the development of Islamic society.

The slave is less protected than the free man by criminal law;
it is true that retaliation for the intentional killing of a slave
takes place even against a free man,! but there is no retaliation

1 This is an important point of difference between the schools of law ; the Malikis,
Shifi'is, and Hanbalis hold the opposite view.




128 PERSONS

for bodily harm caused to a slave; the person guilty of fadhf
against a slave is not liable to the hadd punishment but only to
a ‘discretionary punishment’ (¢a'zir) because the slave is not
muhsan (above, section 1). Apart from this, the protection of the
slave does not go beyond that of property in general. There is
no protection of the slave against his owner in criminal law
because retaliation, blood-money, &c. are private claims which
are vested in the owner himself; the slave has no capacity to sue
in this case. But the authorities must ensure that the owner ful-
fils the religious duties towards his slave; he must not overwork
him and must give him sufficient rest; the slave of a persistent
offender can be sold compulsorily. On the other hand, the
criminal responsibility of a slave is less than that of a free man;
~he is not stoned to death for unlawful intercourse because he
is not muhsan, he is only punished by half the number of lashes
applicable to a free man who is not mufsan; for drinking wine,
and for kadkf, too, he is liable to half the humber of lashes
applicable in the case of a free man; he is subject to retaliation
only for intentional killing, not for causing bodily harm.

The slave has no capacity to dispose, but he can carry out
a procuration; his statement is accepted to the same extent as
is that of the free man in pecuniary transactions, and if he is
‘adl, also in some religious matters, but he cannot be a witness.
He has the right to claim maintenance from his owner. The
pecuniary liability for torts (jindydt; below, p. 186 f) caused by
the slave is borne by the owner, but he can surrender the slave
instead (daf", noxae deditio) ; conversely, he can, in certain circum-
stances, redeem (fidd") the slave who has become liable with
his person. In certain cases the master is not responsible for the
acts of his slave ; a liability then emerges only if the slave later
becomes free, for instance for the culpable loss of a deposit
handed to the siave, or for the loan for use or the loan of money
given to him. The peculium of the slave is not recognized, but
its existence in fact is often taken into consideration.

The owner can confer the capacity to dispose upon his slave,
whether for a single transaction, such as getting married, or in
general, for trade; a slave who has received this last permission
is called ma’dkin. This permission does not include unilaterally
disadvantageous transactions, such as donations, neither does
it include non-pecuniary transactions, such as concluding a
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marriage or redeeming one’s own person from retaliation. The
transactions concluded by the ma’dhin engage the stock-in-
trade handed over to him by the owner, and his own person;
if he runs into debt, the owner must either surrender him so
that he may be sold to pay off the debt, any uncleared debt
reviving if the slave becomes free, or the owner must pay it on
his behalf. The same rule applies to the pecuniary liability of
the ma’dhiin for torts and to his liability for pecuniary obligations
deriving from marriage (in contrast with the rule applicable to
the ordinary slave). The permission is revoked either by law,
e.g. if the owner becomes insane, or by Agjr on the part of the
master.

{(¢) Manumission ("itk or i‘ték) is recommended by religion;
it is in certain cases prescribed as a religious expiation (kaffdra)
and is often the self-imposed penalty for non-fulfilment of an
undertaking under oath. The slave becomes free by law if he
becomes the property of a person who is his mafram, i.¢. related
to him within the forbidden degrees. The umm walad, the female
slave who has borne a child to her owner which he has
recognized, becomes free by law on his death; the owner
therefore can dispose of her only by manumission or by the
contract of mukdtaba; he cannot surrender her and becomes
liable to the amount of her value instead; but he can give her
in marriage without her consent. Manumission is favoured by
law in cases of doubt; if there is an imperfect expectancy of
manumission, the slave is given the possibility of acquiring his,
freedom by work (sa’y or si'dya), e.g. if he is joint property and
one owner manumits his share. There are several special forms
of manumission, first the manumission with effect at the death
of the owner (fadbir), to be distinguished from a legacy; a slave
manumitted in this form (mudabbar) has the same legal position
as the umm walad (but see below, p. 170). Further, the sale of the
slave to himself; in this case the slave becomes free immediately
and owes the price to his former master. Finally, the contract
of mukdtaba by which the slave (mukdtab) acquires his freedom
against a future payment, mostly by instalments; he becomes
free immediately as far as the power of disposition of the owner
is'concerned, and after performance of the contract as far as
his substance (rakaba) is concerned; he has the same capacity
to dispose as the ma’dhin, and the owner cannot give him in
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marriage without his consent. The mukdtaba can be revoked if
the slave defaults, either by agrcement or by the kadi on appli-
cation of the master. The ownership of the possessions of the
mukdtad is in abeyance, and according to the performance or
non-performance of the contract it is retrospectively attributed
either to one or to the other. The mukdtab has the expectancy
of, but not a claim to, assistance from the proceeds of the alms-
tax. All this has the consequence that the slave has to a great
extent the capacity to sue his master.

The manumitted slave remains to his former master in the
strictly personal relation of clientship (wald’; both patron and
client are called maw!d); this has certain effects in the law of
marriage and of inheritance.

The position of slaves is therefore not intolerable; the Islamic
law of slavery is patriarchal and belongs more to the law of
family than to the law of property. Apart from domestic slaves,
Islamic law takes notice of trading slaves who possess a con-
siderable liberty of action, but hardly of working slaves kept
for exploiting agricultural and industrial enterprises. The last
were found, indeed, only infrequently in Islamic society. The
legal rules concerning slavery reflect, on the whole, actual
conditions.

4. Legal position of non-Muslims. Thc basis of the Islamic
attitude towards unbelievers is the law of war; they must be
either converted! or subjugated or killed (excepting women,
children, and slaves); the third alternative, in general, occurs
only if the first two are refused. As an exception, the Arab
pagans are given the choice only between conversion to Islam
or death. Apart from this, prisoners of war? are either made
slaves or killed or left alive as free dhimmis (see what follows)
or exchanged for Muslim prisoners of war, at the discretion-of
the imdm; also a treaty of surrender is concluded which forms
the legal basis for the treatment of the non-Muslims to whom
it applies. It is often called dhimma, ‘engagement’, ‘abligation’,
‘responsibility’, because the Muslims by it undertake to safe-
guard the life and property of the non-Muslims in question,
who ‘are called dhimmis. This treaty necessarily provides for

' Islamic law does not allow forced conversion.
2 Islamic law does not, on principle, cnvisage war between Mualims but only
the holy war; prisoncm of war are therefore by definition unbelievers.
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the surrender of the non-Muslims with all duties deriving from
it, in particular the payment of tribute, i.e. the fixed poll-tax
(jizya) and the land-tax (khardj), the amount of which is deter-
mined from case to case.! The non-Muslims must wear dis-
tinctive clothing and must mark their houses, which must not
be built higher than those of the Muslims, by distinctive signs;
they must not ride horses or bear arms, and they must yield the
way to Muslims; they must not scandalize the Muslims by
openly performing their worship or their distinctive customs,
such as drinking wine; they must not build new churches,
synagogues, and hermitages; they must pay the poll-tax under
humiliating conditions. It goes without saying that they are
excluded from the specifically Muslim privileges, but on the
other hand they are exempt from the specifically Muslim duties;
in principle, non-Muslims follow the rules of their own religions
with regard to what is lawful for them. In particular, they are
not subject to the prohibition of wine and pork, and can there-
fore trade in them. Neither offences against individual Muslims,
including even murder, nor refusal to pay the tribute, nor trans-
gression of the other rules imposed upon the non-Muslims, are
considered breaches of the treaty; only joining enemy territory
or waging war against the Muslims in their own country are
regarded as such.

A non-Muslim who is not protected by a treaty is called
harbi, ‘in a state of war’, ‘enemy alien’; his life and property
are completely unprotected by law unless he has been given
a temporary safe-conduct (amdn); this can be validly given by
any Muslim, man or woman, who is mukallgf. He is then called
musta’min, and his position resembles in general that of the
dhimmi, except that he is not obliged to pay tribute for a year;
‘should he remain in Islamic territory longer, he is made a
dhimmi.

The former burning question as to who is to be considered an
unbeliever (kdfir) has found a tolerant solution; the heretic is
regarded as an unbeliever only if he denies an essential element
of Islam. Within the unbelievers a distinction is made, in
descending order of privilege, between the followers of revealed
religions who believe in a prophet and possess a scripture (ahl

! The khardj remains a charge on the land, even il its owner adopts Islam or it
otherwise becomes the property of a Muslim.
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al-kitab), the Zoroastrians, and the pagans; the children of
a mixed marriage between unbelievers belong to the higher
religion. A Muslim may marry a woman belonging to the akl
al-kitab (their children are, of course, Muslims), but not one
of the akl al-kitab a Muslim woman. For the rest, the Muslim
and the dhimmi are equal in practically the whole of the law
of property and of contracts and obligations. But the dkimmi
cannot be a witness, except in matters concerning other dhimmis
(even if they belong to different religions); he cannot be the
guardian of his child who is a Muslim, although a dkimmi
woman has the right to the personal care of her child who is
a Muslim; he cannot be the executor of 4 Muslim ; he cannot be
the owner of a Muslim slave and is, if necessary, forced by the
authorities to sell him. In criminal law, the dhimmi is liable to
hadd punishments and to ‘discretionary punishment’ (t2"zfr) as
far as they are not specifically Muslim, therefore not to the
fadd for drinking wine and to the more severe punishment for
iltegal intercourse of the muksan. The dhimmi is protected by
penal law to the same extent as the Muslim; but because
of his lesser criminal responsibility, he is protected against
kadhf not by hadd but only by ta'zir. The dkimmi is the equal of
the Muslim with regard to retaliation.! Finally there are cases
in which there exists a negative equality; neither the Muslim
nor the dhimmi can enter a mufiwada (unlimited mercantile
partnership) with the other, neither belongs to the ‘dkila of the
other, and the difference of religion and the difference of
domicile, be it the Islamic state (ddr al-Isldm)} or any country
within enemy territory (ddr al-harb), exclude inheritance {though
not legacies) between any two persons.

The majority of rules pertaining to the dhimmi which are
discussed in the sources are concerned with the effects of his
conversion to Islam, particularly with regard to situations
which are possible without, but not within, Islam (e.g. marriage
to more than four wives, marriage within the prohibited
degrees, ownership of wine or pork). Occasionally, if conversion
to Islam of a dhimmi entails a legal loss for another dhimmi (e.g.
the conversion of the wife of a dhimmi), this last is offered Islam

1 The other schools of Islamic law, however, do not make a Muslim liable to
retaliation for the murder of a dhimmi, the Shafi'isand the Hanballs absolutely, and
the Malikis in most cases. '
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so that he may conserve his rights. The convert becomes a
mawld, i.e. he needs an Arab patron (also called mawld), in the
same way as a manumitted slave, but he is free to choose his
patron by a contract of clientship (muwadlat). Conversion from
Islam to another religion, on the contrary, is considered apos-
tasy and is subject to penal sanctions.

To sum up, Islamic law interferes with non-Muslims only
in so far as Muslims, too, are concerned directly, and very
occasionally indirectly, for instance in so far as the punishment
of theft constitutes a religious interest of the Muslims. Apart
from this, non-Muslims are left complete legal freedom provided
no Muslim, and this includes the tribunal of the kddi, is con-
cerned; freedom in matters of religion is guaranteed explicitly.
This is the basis of the factual legal autonomy of the non-
Muslims, including their own jurisdictions, which was extensive
in the Middle Ages, and has prevailed in part until the present
generation,
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1. Objects of properiy. Islamic law does not sirictly define the
object of property as a tangible thing (chose, res). The thing
(‘aym), it is true, is opposed to the claim or debt (dayn), but the
usufruct (manfa‘a, pl. mandfi') of things that can be used forms
a separate category; as opposed to manfa‘a, the thing itself is
also called rakaba, substance. The usufruct is, in a certain way,
regarded as a thing; the use is not a fus in re aliena but a property
of usufruct. Then, however, usufruct is not merely assimilated
to the other things but made the subject of special transactions;
the contract of “driyra (loan of non-fungible things} is defined
as the gratuitous transfer of usufruct, the contract of ijdra (hire
and lease) as the sale of usufruct, but they are nevértheless
separate contracts. In the case of ‘things that increase’ (mal
ndmi; nama’, the accession} the usufruct includes the proceeds
(ghalla), including the proceeds of letting or hiring out. The
proceeds can also become the object of separate rights of
property, e.g. by legacy which confers a right in rem; these
rights then do not include the right of direct use.

The thing as object of legal transactions, res in commercio, is
called mdl, but its opposite is not simply the res extra commercium,
but there are several graded categories.

(a) things which are completely excluded from legal traffic,
which cannot be objects of property, and the sale of which is
null and void (&4fif), e.g. a free person, animals not ritually
slaughtered (mayta), and blood;

(#) things in which there is, in fact, no ownership (which
are ghayr mamlik), that is to say (1) things which are not under
individual control (are not in custody, kirz), or which are public
property (milk al-'dmma), such as air and water, big rivers and
public roads; everyone is entitled to use them in a way which
does not cause prejudice to the public, and no one can dispose
of them; (2) the wakf (above, p. 125 f); according to another
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opinion, the wakf is the property of Allah; (3) things that are
‘not known’ (ghayr ma'lim), such as birds in the air, to which
are assimilated things which are not in actual possession, such
as a runaway slave (dbik); in order to exclude uncertainty
(gharar), Islamic law refuses the power to dispose of the right
of ownership;

{¢) things in which there is no separate ownership, that is
to say (1) things which do not, or do not yet, exist indepen-
dently, such as the flour in the corn or the milk in the udder;
(2) constituent parts, such as a beam in the roof, but this is not
worked out consistently, because the upper story of a house can
be a separate property; this category merges into that of things

“which exist independently but usually belong to another thing,
such as the key of a house; unless the contrary is stipulated,
these follow the principal thing to which they belong;*

(d) those slaves in whom there is only a restricted ownership,
particularly the umm walad, the mudabbar, and the mukdtab;

(¢) things which are objects of property but on the disposal
of which there are restrictions, and in particular (1) things of
trifling value; the minimum value of mdl is 1 dirham; (2) holy
things, such as the soil of Mecca the sale of which is repre-
hensible; (3) things which are ritually impure, such as wine and
the pig; (4) other things without market value (mal ghayr muta-
kawwim), the sale of which is fdsid;

(f) finally, things which are not in actual possession and
the recovery of which cannot be expected (mal dimdr), such as
things which have been lost, usurped, or confiscated.

This systern is not set out as a whole but its categories are
discussed piecemeal in connexion with the several transactions;
also the legal effect, whether the transaction becomes bafil or
fasid, is often left undecided. Occasionally the legal effect differs
according to the nature of the transaction; the most important
distinction is that certain things cannot be sold, donated, or
given as mahr, but can be inherited or bequeathed by lcgacy,
e.g. the unborn child of a female slave.

Similar restrictions apply to performances, some of which
cannot be paid for and cannot be offered in payment, e.g. the
serving of 2 mare by a stallion.

T But unless the contrary is stipulated in a contract of sale, the seed does not
follow the ground, and the fruit does not follow the tree,
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Mal is divided into immovables (‘afar) and movables (mal
mankil, mal naklt), and into fungibles (mithli) and non-fungibles
(kim3). Fungibles are again divided into things that can be
measured (makil or kayli) or weighed (mawzin or wazni) or
counted (ma'did mutakdarid, i.e. "homogeneous’, belonging to the
same kind), categories which are of importance in connexion
with the prohibition of ribd. On the basis of traditions concern-
ing this prohibition, wheat, barley, dates, and salt belong to the
category of makil, gold and silver to the category of mawzin ; apart
from this, custom (‘urf) decides to which category any given
commodity belongs.

2. Ouwnership and possession. Ownership, the right to the com-
plete and exclusive disposal of a thing, is called milk, possession
_yad, the owner madlik or rabb, the possessor dhul-yad. Islamic law
does not distinguish between possession and detentio. Milk and
mdlik are used not only of property rights in rem but of rights
to usufruct, or of the right to intercourse in marriage or con-
cubinage, whereas yad can also denote the authority of the
husband in marriage, or of the father. Categories of possession
proper are fiduciary possession (yad amdna} and, above all,
legitimate and illegitimate possession (yad mupikka and yad
mubtila), this last, for instance, in the case of usurpation. Among
the many cases in which ownership and possession are distinct,
the most important is that of the mukatab slave; he has left the
possession but not the ownership of his master.

The acquisition of ownership may be original or derivative,
{a) Original acquisition occurs in the first place through occu-
pancy (istild’) of things that have no owner (res nullius). In this
connexion arises the question of expectancy. If someone sets up
a net in order to catch birds, he has the expectancy of the
property of the birds caught; but if he sets up a net in order to
dry it, anyone who takes the birds caught in it acquires the
property, even though he takes them from land belonging to
another, Also, the owner of the ground has an exclusive right
in trees that grow in it, and in its alluvion. As regards precious
metals, a distinction is made between the mine (ma'din) and the
treasure (rikdz) ; of both, as well as of the booty (ghanima) taken
from the enemy in war, one-fifth is to be paid to the public
treasury. The mine belongs to the owner of the ground, to the
finder only if the ground has no owner; the treasure belongs
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in either case to the finder (at least according to the doctrine
of Abii Yiisuf). But this applies only if the treasure dates from
pre-Islamic times; a treasure dating from Islamic times is not
ownerless but has only left the possession of its owner and is
regarded as found property (lukafz). Ownership can never be
acquired by finding; the finder is only entitled to make a
charitable gift {sadaka) of the found object when the legal term
for giving public notice has elapsed without result; if he is poor,
he is entitled to use the object himself; but it is better to hold it
on trust (as amdna), which implies the intention of returning it
to the owner; if this is lacking, its retention becomes usurpa-
tion. The acquisition of the proceeds (istighlal) is an essential
part of the right of ownership. '

The questions of specification and of commixtion and con-
fusion are treated not from the point of view of property, but
partly from that of usurpation and partly from that of deposit;
Islamic law lays the emphasis on establishing the kind and
extent of liability involved. The original owner is therefore
often given the choice either of claiming compensation pure and
simple, or of claiming the return of the object itself with a com-
pensatory payment on his part for an increase in valiie or with
a compensatory payment by the usurper for a decrease in value;
another consideration is that specification creates property in
a usurped object if its name and its main uses are changed
thereby. There is a difference of opinion concerning the con-
fusion of two quantities of the same species, but if it happens
without an act of the usurper, joint ownership (ishtirdk) in
proportion to-the two quantities is created. Usurpation further
creates ownership if the usurper has made the object inaccessible
and has been made liable for its value; through the payment of
the value he acquires ownership from the time of the usurpation,
but even then the original owner may, in certain circumstances,
assert his right of ownership should the usurped object become
accessible again.

Several kinds of original acquisition of ownership are of
importance for the law of procedure. In proving ownership,
preference is given to the proof of kinds of acquisition
“which cannot be repeated, such as weaving, milking, shearing,
over those which can be repeated, such as building (because
the house can have collapsed in the meantime), planting,
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sowing. Acquisitive prescription is not recognized as such; its
effects are, however, achieved by the procedural rule that no
claim of ownership in land against the possessor can be enter-
tained, under certain conditions, after a number of years (30
or 33 or 36 are sometimes mentioned} has passed without this
claim being made.

() Derivative acquisition of ownership occurs (1) through
transfer of ownership by transfer of possession, i.e. by delivery
(taslim) and taking possession (kabd; tasallum, taking delivery;
istifa’, receiving; tekabud, taking possession reciprocally). This
kind of acquisition of property occurs in connexion with a
number of obligations, Taslim and kabd do not necessarily
effect transfer of ownership in all circumstances, e.g. not in the
case of a sale with the right of rescission; the reasoning that
this is because the full intention of transferring ownership is
lacking is, however, absent from Islamic law.

(2) Derivative acquisition of ownership occurs further through
transactions which by themselves create rights in rem, i.c. create
ownership without taking possession. The most important of
these is the legacy which creates ownership and not merely
a claim against the heirs. Contracts, t00, are on occasion re-
garded as conferring by themselves rights in rem; Islamic law
does not make a clear distinction (see below, pp. 141, 152).

(3) The pledge, pawn (rakn), occupies a special position,
because possession is taken but the ownership is not transferred;
transfer of ownexship occurs only under certain conditions as
an effect of the contract.

Cessation of ownership occurs normally through transfer;
this may occur against the will of the owner, as in the case of
usurpation when the usurper acquires ownership. An important
particular case is apostasy from Islam; here the cessation of
ownership is at first in abeyance and becomes definite only
when the apostate (murtadd) dies or leaves the Islamic state
without returning to Islam.

Joint ownership (mushd®, or, seen in its obligatory aspect,
sharikat mal, association in property) is treated in detail, particu-
larly with regard to land and to slaves. It arises, as a rule, from
inheritance, also from confusion (intentional and uninten-
tional), and from the acquisition of proceeds by a partnership.
Joint property created by confusion is subject to a limitation
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of disposal; the share can be sold other than to the partner
(sharik} only with his consent, because in this case each partner
is the individual owner of a fraction of the component parts
of the object which in actual fact cannot be separated from the
fraction owned by the other. Joint property is of two kinds,
according to whether it can be divided or not. Division (kisma)
is the normal case. It can often be enforced without the consent
of the other partners, but not if it would reduce the use that
could be made of the resulting parts. There are numerous
material rules on the procedure to be followed by the £ddi who
carries out the division. If the object itself is not divided, its use
is distributed, either by space so that, for instance, each partner
inhabits certain rooms of a house, or, if this is not possible, by
time so that, for instance, each partner inhabits the house for
a month, or uses the services of the slave for a day.

The protection of ownership, much pronounced in Islamic
law, manifests itself, among other rules, in the protection of
bona fide acquisition; if an object is vindicated, claimed by a
third party (istihkak, istirddd), the party who has sold itbecomes
liable for the darak, the default in ownership, to the amount of
the price paid. Another consequence is that the owner can
make the hirer directly responsible for the loss of an object
which the depositary has hired out. But the concept of protec-
tion of possession is absent from Islamic law. Possession confers
a prejudice as to ownership; if possession itself is in dispute,
claims are decided in a casuistic manner; the person who
wears a garment prevails over him who holds its sleeve. Occa-
sionally the special rules of the law of evidence result in putting
the possessor in a less advantageous position; if both the posses-
sor and a ‘stranger’ (khdrif) produce a proof of ownership of the
same kind, the proof of the ‘stranger’ is, under certain condi-
tions, given preference because he is the claimant and therefore
charged with the onus of proof, a fact which gives his proof a
prior claim to be heard.

3. Pledge, pawn (rahn). The contract of pledging a security
demands offer and acceptance; it becomes binding (lgzim)
when possesion of the pledge is taken. The contract has an obli-
gatory aspect which is emphasized in Islamic law; the pledgee
is liable for the pledge, to the amount either of its value or of
the debt secured, whichever is less, but if it gets lost through
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his fault (ta'addt), to the amount of its value; he is also obliged
to return it when the debt is paid. The aspect in rem of this
contractual relationship becomes evident, for example, by the
transfer of possession inherent in it; disposal of it by the pledgor
(debtor) is absolutely- excluded; he has not even the right to
demand its surrender for sale in order to pay the pledgee
(creditor) ; the transfer of possession can be replaced by deposit-
ing the pledge, by agreement, with a trustee, a “person of good
character’ ("adl); the pledgee has the right to sell it when the
debt is due in order to pay himself out of the proceeds. The
pledge presupposes the existence of a debt; it cannot be given
in connexion with a fiduciary relationship (amdna), e.g. deposit
or loan of non-fungible objects, responsibility for darak, surety-
ship for the person, retaliation, pre-emption, &c. The pledge
is, in principle, a collateral security; the debt remains in
existence in so far as it is not covered by the sale of the pledge,
and any credit balance which remains after the sale of the
pledge is held by the pledgee in trust {(amdna) for the pledgor.
In exceptional cases only, the destruction or the loss of the
pledge wipes out the debt, e.g. if a slave who has been given
as a pledge commits a tort and is surrendered or redeemed by
his owner, the pledgor. The pledgor retains the ownership of
the pledge, he is therefore also the owner of any accessions,
such as the young of animals, the fruit of trees, but these, too,
become part of the pledge; expenses which are necessitated by
the pledge itself are to be paid by the pledgor, and expenses
which arise from the retention of the pledge by the pledgee are
tobe paid by the laiter ; the pledge cannot be used by either, The
concept of mortgage is unknown in Islamic law.
Different from the pledge is the retention (kabs) of a thing in
order to secure a claim connected with it; the law grants this
- right in rem (lien) in a number of special cases, e.g. the habs of
a thing for the wages for work done on it, or of a thing bought
by procuration for the price, or of found property (and even,
under certain conditions, of illegally approprlatcd ‘property)
for necessary expenses made for it. It is contested whether the
liability of the lienor is the same as that of the pledgee or more
extensive.
4. Immovables (including the iura in re aliena which arise
only in this connexion). The law of real estate shows minor
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divergencies from the general law of property. The concept of a
thing as a separate entity is to some degree set aside; separate
ownership in the upper story of a building is possible; this is
regarded not as a servitude or easement but as a real right of
property; when the upper story has collapsed it cannot be sold.
Separate ownership is possible, too, in single rooms or apartments
of a house. No taking of possession is necessary for the transfer
of ownership in the case of sale (this is, however, contested};
the contract of sale is not purely obligatory. This leads to stricter
rules of evidence in the proof of ownership. Vindication of real
property requires, as a rule, the proof that the defendant is the
possessor, and still higher demands are made if an inheritance
of real property is vindicated. Usurpation of immovables
affects only the usufruct.

Public property (milk al-"amma) as such, as distinguished from
the related concepts of the public treasury and the wakf, is
greatly restricted in scope; it exists, for instance, in a thorough-
fare, whereas the blind alley is the joint property of the abutters.
The use of public property is to a certain degree free to every
person; he may even erect a booth, &c. on it, as long as it does
not cause prejudice to the public, but every person can sue for
its removal. Land in the vicinity of an inhabited place is re-
served for its inhabitants, as a kind of common, for pasturage,
estovers, &c.

‘The occupancy of real property takes the form of cultivating
waste land (32yd” al-mawdt); this is land which is not put to use
and has no determined owner, be it a Muslim or a dkimmi; the
licence of the imdm to do so i3 necessary. The occupied land is
marked by an enclosure; the occupant is obliged to cultivate
it within three years; should he fail to do so, the licence lapses.
Special cases in which, according to the prevailing opinion, the
licence of the imdm is not required, are the digging of a well
and the planting of a tree in waste land; the occupant acquires
around it a reserved zone of a diameter which varies according
to circumstances,

To the law of real estate belong restrictions of ownership in
favour of the neighbour, deriving from the duty of avoiding
acts which are likely to disturb the neighbour in the exercise
of his ownership. This gives right only to personal claims, not
to interference with the' property of another.
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There is further the right of pre-emption (skuf*a), the right
to substitute oneself for the buyer in a completed sale of real
property (which includes the upper story of a building). It is
granted by law and cannot be bought. Entitled to its exercise

" are, in the following order, (1) the co-owner, (2) the owner of
a servitude in the property, and (3) the owner of an adjoining
property. The exercise of shuf‘a is precluded by a number of
grounds, for instance if the person who would be entitled to
it has himself made a bid, and the use of evasions in order to
prevent its incidence is approved by the majority of scholars.!
It is exercised in stages, the first being the immediate raising of
the claim to it before witnesses, as soon as the entitled party
comes to know of the sale; failure to do so is considered an
abandonment of the claim.

Servitudes in real property are the right of passage, the right
tolet flow or to pour out water, and, conversely, the right to draw
water or to water one’s animals, and others. The right to build
an upper story, in contrast with those just mentioned, adheres
not to the property but to the person of the owner of the existing
upper story; therefore the upper story itself can be sold, but
not the right to build it.

Expropriation in the public interest exists only within very
narrow limits.

The theory of Islamic law has thus developed only a few
rudiments of a special faw of real estate; conditions of land
tenure in practice were often different from theory, varying
according to place and time, and here the institution of wakf
has become of great practical importance.

5. Water. Questions of irrigation have always been parti-
cularly important in the Near East. The origin of the provisions
of Islamic law concerning rights in water must be looked for
not in Arabia, where there are no perennial streams, but in
Iraq, a country of artificial irrigation from time immemorial.

Bigrivers, such asthe Euphrates and the Tigris, are not private
property; small watercourses and canals are the joint property
of the owners of the adjoining land. This has numerous obliga-
tory effects, in particular the duty of maintenance by dredging,

* One such device consists of making a charitable gift of one room to the pros-
pective buyer, who thercby becomes a co-owner, and then selling him the rest of
the house.
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and the rule against making unilateral changes in drawing the
water; as far as this diverges from pre-existing rights, it requires
the consent of all co-owners. The division of the use of the water
between the several owners is assured either by mechanical
devices{distributors or runnels with inlets of fixed size) or by the
allocation of fixed periods of time. This right to use water can
be separated from the land to which it belongs, not by sale but
by legacy. Although the water in such a canal is privately owned,
every one has the right to drink from it, to use it for performing
the ritual ablution, &c., but he must not trespass on the land of
another without the permission of the owner, except in a case
of necessity. Full private property in water exists only if it is in
custody, i.e. in a container,
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OBLIGATIONS IN GENERAL

1. Preliminaries. Unjustified enrichment and risk are both rejec-
ted on ethical grounds; this prohibition pervades the whole of
the law, but shows its effects most clearly in the law of obliga-
tions, and this is why these subjects are treated in the present
chapter. Several obligations have been treated or will be treated
in other contexts: the obligations deriving from proxy (above,
p. 119 £.), those deriving from slavery (above, pp. 127 f.), those
deriving from a change of religion (above, p. 132 £), those
deriving from joint ownership (above, p. 138 .}, those deriving
from pledging a security (above, p. 139 f.), those deriving from
the matrimonial régime and from the duty of maintenance
(below, p. 167 £.}, and those deriving from torts and crimes
(below, pp. 181 fI.; see also p. 160).

2. Types of contract. Islamic law does not recognize the liberty
of contract, but it provides an appreciable measure of freedom
within certain fixed types, Liberty of contract would be incom-
patible with the ethical control of legal transactions. A means
of achieving it exists in the abstract obligation (dayn muplak)
which is based on the acknowledgement of a debt without
regard to its cause of origin. This can be used to ensure
a valuable consideration for any kind of performance, even
though it be not envisaged by the types of contract provided,
but it has not been used constructively in elaborating the
doctrine. It was widely used, however, in practice, particularly
as an element of legal devices. The concept of custom plays
an important part in the law of obligations, but its function
is essentially restrictive because transactions are allowed only
in so far as they are customary (muta‘arif). There is nothing
corresponding to the bonae fidei obligatio of Roman law. '

There exists no general term for obligation; the nearest
approximation to it is dhimma, ‘care as a duty of conscience’;
the debtor has the performance ‘in his care’. A claim or debt,
primarily of money but also of fungible things in general, is
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called dayn. It may be, or may have become, due or matured
(then it is called dayn hall), or it may be due at a future date
(then it is called dayn il ajal). The most common ground for
an obligation arising is the contract (“akd); this is the field of
pecuniary transactions (mu’dmaldt). The conclusion of the con-
tract is essentially informal; only the literal meanings of certain
technical terms, such as saffa, ‘striking hand upon hand’, for
concluding a contract, reflect former symbolic acts.

The contract is a bilateral transaction, and it requires an
offer (ijdb) and an acceptance (kabil), both made normally in
the same meeting (majlis, ‘session’) of the contracting parties;
the withdrawal (ruji°) of the offer before the acceptance is made
is possible, and so is the stipulation of the right of rescission
(shart al-khiyar). One category of contracts is the exchange of
monetary assets or rights (mu‘dwada mdliyya, contracts do ut des).
Bilateral, too, and therefore concluded by offer and acceptance,
are pecuniary transactions without a countervalue ("iwad), such
as the donation or the loan of non-fungible objects. Offer and
acceptance can be expressed in the form of compliance with
an order, e.g. by the words “sell me’ and ‘I sell you herewith’.
Acceptance is not required in the case of unilateral dispositions
with immediate legal effect, e.g. repudiation, manumission, or
acquittance of a debtor. (These dispositions are called tasarruf
ndfiz or tesarruf munjaz.)

3. Unjustified enrichment ( fagl mal bild ‘iwad). It is a general
principle of Islamic law, based on a number of passages in the
Koran, that unjustified enrichment, or ‘receiving a monetary
advantage without giving a countervalue’, is forbidden, and
that he who receives it must give it to the poor as a charitable
gift. This applies, for instance, to reletting a hired object for
a greater sum, or to reselling a bought object, before payment
has been made for it, for a higher price. Special cases are the
giving and taking of interest, and other kinds of rib4, literally
‘increase’, ‘excess’. Ribd is defined as ‘a monetary advantage
without a countervalue which has been stipulated in favour
of one of the two contracting parties in an exchange of two
monetary values’. The prohibition applies to objects which can
be measured or weighed and which, in addition, belong to the
' same species. Forbidden are, both an excess in quantity and
a delay in performance. If only one of these two conditions is
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realized (e.g. in an exchange of cloth of a certain kind for cloth
of the same kind, which is not measured or weighed, or of
wheat for barley, which do not belong to the same species), an
excess in quantity is allowed, but a delay in performance remains
forbidden. Similar rules apply to usufruct; therefore the hire
of two objects, one for the other, is allowed only if they do not
belong to the sarne species.

The prohibition of a delay in the exchange of goods which
are subject to the rules concerning ribd finds its logical com-
plement in the general prohibition of an exchange of obliga-
tion for obligation (day* al-dayn bil-dayn), and the prohibition
of unjustified enrichment is further strengthened by the pro-
hibition of combining two contracts, of concluding one contract
as part of another (safka fi safka), because this could lead to the
stipulation of a monetary advantage without giving a counter-
value.

A contract concluded in contravention of the rules concern-
ing nibd is fdsid. If two unequal quantities of the same species are
exchanged, the contract is valid as far as the smaller quantity
and its equivalent are concerned, and the excess quantity must
be returned.

The whole prohibition applies in the first place to sale and
barter, but also to the amicable settlement. It is directed against
speculation in food and in precious metals, and against any
transactions which are tantamount to giving and taking interest,
including some old-fashioned ones, such as supplying the seed
in exchange for a larger amount of corn from the harvest. The
casuistry surrounding the prohibition enables us to discern some
types of transaction in actual use during the early period of
Islamic law, such as the exchange of animal for meat, of wheat
for flour, of dried dates for fresh dates on the tree (the so-called
muzdbana), a similar contract. concerning corn (the so-called
muhdkala), &c. ‘

4. Risk (gharar, literally ‘hazard’). Starting from the Koranic
prohibition of a certain game of hazard (maysir), Islamic law
insists that there must be no doubt concerning the obligations
undertaken by the parties to a contract. The object of the

1 Under this rule, a contract of sale in which a non-fungible object is pledged
as a security for the price would be fdsid because pledging a security is a separate
contract; it is, howewver, admitted as valid by isiifsdn.
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contract, in particular, must be determined (ma'lim, ‘known’;
opposite majhil, ‘unknown’). This requirement is particularly
strict asregards objects which can be measured or weighed, which
are subject to the prohibition of rid; no undetermined quantity
(juzaf) is permissible here, not even if the price of a unit of
weight or measure be stated. For the same reason it is forbidden
to sell dates which are still unripe, to be delivered when they
have ripened, because it is unknown whether they will ripen
at all. The price, too, and the countervalue in general must be
determined; the kind of coins in which payment is to be made
must be mentioned; but it is permissible to sell for a counter-
value which is present and is shown, even though it be not
defined. Similar rules apply to the values exchanged in other
contracts, e.g. the usufruct and the rent in a contract of lease.
The same is true of any stipulated term, but a distinction is made
according to the nature of the contract, and vague expressions
which are rejected in the salam contract are admitted in the
contract of suretyship. From this requirement and from the
prohibition of ribg together derives the requirement in the case
of goods which are subject to the rules concerning ribg, that
possession must be taken and their weight or measure checked
before they are resold. These rules are aimed at all kinds of
gambling, one of the great passions of the ancient Arabs, and
here, too, the old sources of Islamic law enable us to discern
some of the aleatory transactions in which this passion found
expression in the early Islamic period (the so-called muldmasa,
mundbadha, and tlk@’ bil-hajar). There are only two exceptions
from the general prohibition of aleatory transactions: (1) in
favour of prizes for the winner or winners of horse races, on
account of their importance as a training for the holy war,
and (2) for the winner or winners of competitions concerning
knowledge of Islamic law. '

5. Liability (damdn; ddmin, liable). Questions of liability form
one of the most intricate subject-matters in the Islamic law of
obligations, Liability may arise from the non-performance of
a2 contract (especially if the performance would have consisted
in handing over an object, in cases where the object has perished
so that the performance has become impossible), or from tort
(ta’addi, literally ‘transgression’), or from a combination of both,
The depositary and other persons in a position of trust (amdna;
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such a person is called amin) are not liable for accidental loss,
but they lose this privileged position through ta'addi, illicit acts
which are incompatible with the fiduciary relationship, such
as using the deposit, whether the loss is caused by the unlawful
act or not. The concept of ta"addi, however, is not restricted to
the doctrine of liability, it means tort in general; in other
words, liability arising from non-performance of a contract is
reduced to liability arising from:a tort—a trace of archaic legal
reasoning. Islamic law nevertheless distinguishes liability for
the effect of an unlawful act or delict as such from liability for
an act contrary to a contract, and it discusses both kinds of
liability whenever they happen to arise concurrently.

6. Extinction of obligations. The normal case is the fulfilment
(ifa’), especially the payment (kadd’) of a debt; the debt can also
be set off against a claim. The acquittance (tbra ) of the debtor
by the creditor likewise extinguishes the debt; it must be un-
conditional and not subject to the stipulation of a term, but it
can take place in the form of a legacy. It has the same effect
as the relinquishment (iskdf) of a claim. Both forms of remission
must be distinguished from the cancellation { faskh) of a contract
and from the amicable settlement (sulk). The fuskh brings about
a condition as if a contract had never existed ; it can be produced
unilaterally, by khipr (below, p. 152 f.). In its turn it must be
distinguished from the reversal (tkala) of a sale, whichisregarded
as a new sale.

The sulk is not only procedural, although its aim is the
elimination of dispute; it is always possible as an agreement
of the parties to modify an existing obligation by which the
creditor, for a consideration (badal), waives his original claim.
If the debtor acknowledges his original obligation, the suff
amounts to replacing a concrete debt by an abstract one; in
this case the rules relating to ribd must be taken into:account.
If the debtor does not acknowledge the original obligation, the
sulh is a separate transaction. The sulh is not confined to the law
of obligations; claims arising from the law of slavery, family
law, and penal law can also be settled by it (but not, of course,
hadd punishments).

Another way of extinguishing an obligation is by transform-
ing it into a new one by the kawdla, literally ‘transfer’. This is,
in the first place, a mandate to pay,i.e. I owe something to4 and
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charge B to pay my debt. It can also be an assumption of my
debt by B. The practical prerequisite in both cases is that I have
a claim against B which is equal to or higher than the claim
of 4 against me. This is not necessarily a debt, it can also be a
claim for the return of an object, e.g. a deposit or something
taken by usurpation. Normally, therefore, the fiawala amounts
to an assignment; I assign to A a claim of mine against B, in
order to satisfy a claim of 4 against me. But the existence of a
claim of A against me is not a necessary prerequisite, and the
fawadla then amounts to a mandate to collect, i.e. I charge 4
to collect my claim against B, The element common to all cases
is merely that an obligation of B towards A is created. The
acceptance of the hawala by A extinguishes my obligation; it
revives only if B dies bankrupt or (in the absence of legal
evidence) denies the existence of the hawdla. Performance of B
- towards 4 extinguishes my claim against him only if the hawila
was concluded with specific reference to this obligation, not
if it was unconditional.

One of the practical advantages of this institution is that it
enables me to make payments in ancther place through B. Its
effect is the same as that of the sufigja or bill of exchange, This
is defined as ‘a loan of money in order to avoid the risk of
transport’; I lend an amount to B, in order that he may pay it
to 4 in another place. The difference between hewdla and sufiaja
is that the obligation of B towards me, which in the case of the
hawila is normally supposed as already existing, is, in the case
of the sufiaja, created on purpose by a payment which I make
to B, and this can be construed only as a loan of money; the
transaction is reprehensible, because it is a loan of money from
which I derive, without giving a countervalue, the advantage
of avoiding the risk of transport, but it is notinvalid. In practice,
I buy from B a draft on the place in question. Historically, the
origin of the bill of exchange can be traced to the suftaja and
hawdla.

7. Plurality of persons in one contracting party. Islamic law con-
siders the existence of an obligatory relationship with more
than one creditor, debtor, buyer, lessee, guarantor, &c¢. Occa-
sionally a joint relationship comes into being; e.g. each of two
buyers is entitled to take possession and to pay the price; then
he has a claim against the other for his share in the price, and
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the right to secure it by retaining the object. Occasionally, too,
joint action is required, e.g. on the part of two proxies; and if
there are two depositaries, one must give a mandate to the other,
Generally, however, each acts for himself; e.g. each of two credit-
ors is entitled to conclude an amicable settlement, but this
engages his share only and the other creditor has the choice
of joining in the transaction or not. All this is discussed casuist-
ically, in detail, but general principles hardly emerge.
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OBLIGATIONS AND CONTRACTS
IN PARTICULAR

1. Acknowledgement (ikrdr). The acknowledgement has a pro-
cedural and a material aspect. It is one kind of legal evidence,
and although it is in theory weaker than the evidence of wit-
nesses, can be withdrawn in criminal proceedings involving
a fadd punishment, and requires confirmation by the party
concerned if it is used to establish a family relationship {e.g. by
acknowledging that a person is one’s son or brother), it is in
practice the most conclusive and uncontrovertible means of
creating an obligation on the part of the person who makes it.
If a contract of sale, for instance, is proved by the evidence of
witnesses, 2 number of pleas are open to the buyer in rebuttal
of a claim for payment of the price; but A’s acknowledgement
that he owes the sum in question to B cannot be withdrawn or
qualified by a subsequent plea. The importance of the ifrdr
is that it creates an abstract obligation without regard to
the cause of its origin. An acknowledgement of debt made
during mortal iliness ranks, it is true, not together with the
other debts but immediately after them, and it is not considered,
as other unilaterally disadvantageous transactions during mortal
illness are, a legacy which would be restricted to one-third of
the estate, If someone makes an acknowledgement in the follow-
ing terms, ‘I bave usurped this thing from 4, no, from B°, he
owes the thing to 4 and its value to B, because the withdrawal
(ruji’) of the first acknowledgement in favour of 4 (by the word
‘no’) is invalid, and the thing owed to B on the strength of the
second acknowledgement is regarded as having been destroyed
by the first acknowledgement, so that its value takes its place.

2. Sale (bay'; shird’, the purchase). The contract of sale forms
the core of the Islamic law of obligations, the categories of
which have been developed in most detail with regard to this
contract, and other commutative or synallagmatic contracts,
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although regarded as legal institutions in their own right, are
construed on the model of #2)° and sometimes even defined as
kinds of day". Sale is an exchange of goods or properties (mdl);
it therefore includes barter and exchange. As far as sale in the
narrow sense is concerned, one distinguishes the object which
is being sold from the price (¢haman) and the value (k#ma); each
is the countervalue (‘zzad) of the other. As the price consists of
fungible things (normally gold or silver), whereas the object
which is being sold is, generally, a non-fungible thing, the rules
applicable to both are not quite identical; the vendor, for
instance, is allowed to dispose of the (fungible) price even before
he has taken possession. The contract of sale becomes com-
plete (tdmm) by reciprocally taking possession (fakdbud); this
terminology shows that it is not regarded as purely obligatory. A
stipulation to the advantage or disadvantage of one of the parties,
which is extraneous to the purpose of the contract, ¢.g. that the
buyer should manumit the slave which he buys, is invalid and
makes the contract fisid. If someone buys leather on condition
that the seller should make it into shoes, the contract would be
fasid under this rule; but because it is the generally adopted pro-
cedure, the contract is admitted as valid by istiksan.? A fasid
sale conveys, even after the two parties have taken possession,
only a ‘bad ownership’ (milk khabith) and is liable to cancellation
until the object is resold. Reprehensible, but not invalid, are,
among others, a sale concluded at the time of the call to the
Friday prayer and a sale of slaves by which a minor is separated
from his near relatives; should minor children be separated
from their parents the sale is, according to some authorities,
invalid.

The right of rescission (khiyar, optza) is the right unilaterally
to cancel ( faskk) or to ratify (imdd’) a contract, and in particular
a contract of sale; if it is not exercised within the proper time
limit, the sale is complete (tdmm), with a somewhat different
meaning of the term. It can be conferred by law, or agreed
upon by the contracting parties. The buyer has the right of
rescission at the time at which he sees the object which he has
bought, the act of ‘seeing’ not to be taken too narrowly (kkiysr
al-ru’ya); also in the case of a defect, i.e. everything that causes
a reduction in price among traders (kkiydr al-‘ayb), or lack of a

' Sce also above, p. 146, n. 1.
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stipulated quality. The defect gives only the right of rescission,
not of abatement; this last arises only if the return of the object
of the sale has become impossible, either by its loss or by the
occurrence of a new defect after delivery but before recognition
of the first defect (in which case return is possible only with
consent of the seller), or by increase in value (such as the dyeing
of cloth). If the seller delivers less than the stipulated quantity,
the buyer has the choice between rescission of the sale and
abatement of the price in proportion. The buyer loses the right
of rescission if, for instance, he kills or manumits the slave for
a consideration, or consumes the food that he has bought. The
waiver of the khiydr al-‘ayb by the buyer in a contract of sale
is possible; the resuiting absence of obligation js called bard’a.
The buyer can stipulate the right of choosing from among
several objects (khiydr al-ta’yin), and by agreement of the con-
tracting parties there can be conferred on one or on both or on
a third party the general right of rescission (kkiydr al-shart)
during a period of not more than three days (according to the
prevailing opinion}.

A special kind of sale, although regarded as a separate kind
of contract, is the salam, the ordering of goods to be delivered
later for a price paid immediately. The term ra’s al-mal, ‘capital’,
which is used to denote the price in this contract, shows the
economic meaning of the transaction: the financing of the
business of a small trader or artisan by his clients. The object
of the salam is mostly fungible things, but it cannot be gold or
silver. Because of its closeness to the subject of the prohibition
of ribd, the contract of salem has been carefully worked out and
is subject to numerous special rules. Its counterpart, delayed
payment (nasi'a, the delay) for goods delivered immediately,
is also possible, but thiskind of sale plays a minor part in Islamic
taw. The name ‘sale on credit’ (bay' al-"ina} is given a potiori to
an evasion of the prohibition of »b2 which is based on this
transaction and is reprehensible; for instance, 4 (the creditor)
sells to B (the debtor) some object for the sum of capital and
interest, payable at some future date, and immediately after-
wards buys the same object back for the capital payable at
once. This amounts to an unsecured loan; on another form of
‘ina which provides a security for the loan, see above, p. 79.

Islamic law discusses, with much technical detail, the tawliya,
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resale at the stated original cost, the wadi‘a, resale with a rebate
on the stated original cost, and the murdbaha, resale with a stated
surcharge which represents the profit. The main consideration
is the exclusion of dishonest, unjustified enrichment, but the
exact part which these transactions played in the economic life
of early Islamic society is not always clear.

Islamic law prohibits the archaic contracts of muzdbana and
muhdkala (see above, p.146), but makes an exception in favour
of the sale, or barter, of a strictly limited quantity of dried dates
for the same estimated quantity of fresh dates on the tree (bay*
al-‘ardyd; cf. above, p. 40).

Barter of commodities hardly plays a part in Islamic law, but
money-changing (sarf} and, in general, dealing in precious
_ metals reccive detailed attention on account of the prohibition
of riéa. The exchange of precious metals is regarded as ‘sale of
price for price’ (bay' thaman bi-thaman), and each is a considera-
tion for the other. A consequence of the rules concerning ribd
is that an exchange of gold for gold and silver for silver is
possible only in equal quantities, without regard to differences
in quality and to workmanship, so that a golden cup equals its
weight in coins of gold; but this particular difficulty can easily
be avoided by payment in the other precious metal. A rich
casuistry, including many economically impossible cases, has
been developed on the subject.

9. Hire and lease (ijdra; ujra, the hire, rent; ajr, the wage). The
contract of {jéra s the sale of a usufruct, and the rules relating
to a contract of sale, such as those of khiydr al-ru’ya, khiyar al-'ayb,
khiyar al-sharf, faskh, and ikala (but not shuf'a), apply to it, too.
A defect which occurs after the conclusion of the jdra entitles
the hirer or renter to cancel it, if the defect prevents or reduces
the possibility of use, e.g. the illness of a hired slave, or the
collapse of a rented house. The hirer or renter is further entitled
to cancel the fj@ra if he has a valid excuse (‘udhr), particularly
if the purpose of the contract is obviated; this is defined very
broadly, so that even the hire of a mount can be cancelled if
the hirer renounces the journey. The ijdra is also cancelled by
the death of one of the contracting parties. In the case of a
defective ijara the ‘fair wage or rent’ (gjr or wrat al-mithl) is
applicable.

Islamic law distinguishes two kinds of ifdra, for a period or
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for carrying out a task. The period must be determined; it is
not possible to hire or rent for a stated amount per month. A
special case of {jara for a period is the lease of agricultural
property. Itis forbidden to stipulate that the lessee should under-
take work from which the lessor, too, derives advantage, such
as dredging canals; if the crop has not yet been harvested when
the lease expires, it continues for the fair rent until the crop
has ripened; the lease of one agricultural property for another
is forbidden because it would amount to ribd. Allowed are, on
the contrary, albeit not unanimously, the special contracts of
muzdra'a and musakat, where the rent consists of a percentage
of the produce; the muzdra'a is the lease of a field, the musakdt
the lease of a plantation of fruit trees or vines.

Services can be hired either for a period or by a contract for
work {ajir, the hired servant; ajir khdss, the employee; gjir
mushtarak, the sélf-employed artisan). An archaic contract which
is tolerated, by i#stihsdn, because it is customary, is the hire of
a wet-nurse for her food and clothing. There are special forms
of khiyar if the artisan has carried out the work contrary to the
contract; the employer has the choice either of refusing accep-
tance of the work and demanding compensation for his material,
or of accepting the work and paying the ‘fair’ but not more
than the stipulated wage. With regard to liability in this case,
it is contested whether the artisan is in the privileged position
of a depositary (above, p. 147 f.); apart from this, there exists a
special kind of liability for what the artisan destroys by working
on it; in most cases the employer has the choice either of paying
the wage and demanding compensation for the completed work,
or of not paying the wage and demanding compensation for his
material. On the retention of a thing by the artisan for wages
due for work done on it, see above, p. 140.

The contract of manufacture (istisnd’), on the other hand,
is merely a salam contract; it is valid only in so far as it is
customary.

4. Society. The concept of corporation does not exist in Islamic
law (neither does that of a juristic person; cf. above, p. 125);
only the ‘dkila can be regarded as a rudimentary form of cor-
poration. There is also no freedom of association, and only
certain kinds of society (sharika or shirka; sharik, the partner),
or more specifically of mercantile partnership (sharikat ‘akd), as
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opposed to joint ownership (sharikat mal), are permitted. This
mercantile partnership falls within the sphere of the procuration
(wakala). Two partners only are generally envisaged.

Islamic law distinguishes the following kinds of partnership.
(a) the unlimited mercantile partnership (mufdwadsa), with full
power and liability of each partner; it amounts to a mutual
procuration and suretyship, and is possible only with equal
shares. It engages the whole property of both partners, except-
ing only food and clothing for themselves and their families,
which each buys separately; there exists therefore no separate
social capital, It is not possible between free men and slaves,
Muslims and dhtrmmis, &c.

(8) The limited liability company (sharikat ‘indn}, which
amounts to a mutual procuration; each partner is responsible
to third persons for his own transactions, and he has the right
of recourse against the other partner to the amount of his share.
This kind of partnership engages only the capital which has
been brought in, and it can be réstricted to certain kinds of
transactions. The shares of the partners can be different, and if
both do not do the same amount of work, their shares in the
profit may differ from their shares in the capital.

(¢) The partnership of artisans (skarikat al-sana’i’ wal-takabbul),
for the joint pursuit of a trade or of connected trades. '

(d) The credit co-operative (sharikat al-wujih), without
capital; it consists of pooling the credit of the partners for buy-
ing goods on credit, reselling them, and sharing the profit.

The sleeping partnership (mugddraba), which has common
features with the muzdra'a and the musdfdt, is not a society
proper; it consists of a fiduciary relationship (amdra) and a
procuration, and becomes a partnership only as far as the
profit is concerned. The sleeping partner (rabb al-mal) bears
the loss. A defective muddraba is treated as if it were a hire of
services; it becores defective if it is stipulated that a fixed sum,
instead of a percentage of the profit, shall be the share of one
of the partners, if it is stipulated that the working partner
shall bear the loss, or if the profit cannot be determined exactly,
e.g. if it is stipulated that the working partner shall live in a
house belonging tothe sleeping partner, so that the notional rent
of the house becomes part of the profit. How far the expenses are
borne by the working partner and how far by the partnership
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is laid down in detail. When a profit is followed by a loss, the
procedure in certain cases is the same as if the profit had been
distributed already, so that the working partner is not affected
by the loss. When the muddraba is dissolved, the working partner
may still exchange gold for silver after notice of dissolution has
been given, if the working capital was silver, and vice versa.
This is admitted by istifisin because it is customary; in strict
kiyds he would be entitled only to sell the remainder of the
merchandise because both precious metals are regarded equally
as price, The mudaraba has become an important device for
circumventing the prohibition of ribd.

5. Deposit (wedi'a). The deposit is the commission given by
the owner to another to hold his property in safe custody; it
is a fiduciary relationship (amdna). The safe-keeping must be
assured by the depositary himself or by a member of his family.
The depositary’s refusal to return the deposit, his denial that
a deposit exists, and its confusion with his own property, are
usurpation and engender liability ; other kinds of ‘transgression’
(ta"addi; above, p. 147 f), particularly using the deposit, engender
liability too. The effects of these other kinds of f4°addi in the
case of a deposit are different from those in the cases of hire and
lease and of the loan of non-fungible objects; in the case of a
deposit, liability ceases when the f2'2ddi ceases, but in the case
of the other contracts it continues until the termination of the
contractual relationship. '

'6. Loan of non-fungible objects (‘driyya, commodatum). ‘Ariyya is
defined as putting another temporarily and gratuitously® in
possession of the use of a thing, the substance of which is not
consumed by its use. It is distinguished as a separate contract
from the loan of money and of other fungible objects which are
intended to be consumed (this is the kard, mutuum). The borrower
may, generally speaking, lend the borrowed thing to a third
party, but he must not hire it out or give it as a security. The
owner may at any time demand the return {rufi®) of the thing
which he has lent, but he may become liable for damages,
forinstance if he prematurely demands the return of a field which
he has lent for 2 long period and the borrower has planted on it.

7. Donation (hiba). A donation becomes complete (témm)
only through taking possession as fully as possible under the

! Any stipulated reward would be unjustified enrichment.
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circumstances; this requires, generally speaking, the permis-
sion of the donor. Aspecial case is the donation on condition of
giving a countervalue; having been a donationin the first place,
it becomes a sale after the countervalue has been given. It is
possible to revoke (ruji') a donation before the donee has taken
possession; after he has taken possession, this is strongly re-
prehended and excluded in a number of cases, one of which is
that a countervalue has been given. Should the object of the
donation or the countervalue be vindicated, the return of the
countervalue or of the object, respectively, may be claimed
under certain conditions.

" The charitable gift (sadaka) is treated as a donation, except
that it cannot be revoked.

Archaic forms of donation are (2) donation for life (‘umrd);
Islamic law treats it as an unconditional donation; () donation
with the stipulation that the object becomes the property of the
surviving party (rukbd); it is invalid on account of uncertainty,
but some authorities treat it in the same way as the ‘umrd.

8. Suretyship (kafila; kafil, the guarantor; gsil, the principal
debtor). Suretyship in Islamic law is the creation of an addi-
tional liability with regard to the claim, not to the debt, the
assumption not of the debt but only of a liability, and it has its
origin in procedure. It is of two kinds, suretyship for the person
(kafala bil-nafs) and suretyship for the claim (kafdla bil-mal).

Standing surety for a person means undertaking the liability
for the appearance of the debtor or of his agent in a lawsuit;
it is effective only if a lawsuit is possible, and not if the debtor
has absented himself and his whereabouts are unknown; it is
extinguished by the death of the guarantor or of the debtor;
in the case of non-performance, the guarantor is imprisoned.t

Suretyship for the claim can be independent or additional to
suretyship for the person; if the guarantor stipulates that the debt
of the principal debtor be remitted, its effect is that of the hawdla.

Acceptance by the creditor is necessary in either case of surety-
ship. Suretyship is possible only in connexion with an already
existing claim concerning property; it is therefore not possible
in connexion with hadd punishments, retaliation, and the pay-
ment due by the slave under a contract of mukdiaba; on the
other hand, it is possible not only in connexion with debts of

! Sec also below, p. 204. :
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money but also with unsecured claims to non-fungible objects.
The liability of the guarantor can, generally speaking, not go
beyond the liability of the debtor; therefore the acquittance
of the debtor by the creditor also acquits the guarantor, but
not vice versa. An exception is made in the case of suretyship
for the debt of a slave for which this last would become liable
only when he is manumitted (seec above p. 128); then the guar-
antor is nevertheless liable for immediate payment, because
suretyship cannot be made subject to the stipulation of a term,
and it obliges with immediate effect. A recourse of the guar-
antor against the principal debtor is possible only if the latter
has asked him to stand surety.

9. Obligation under oath. Islamic law regards as an oath
( yamin) every statement or undertaking which is emphasized by
the words ‘by Allah’ or by a similar formula; in the case of non-
fulfilment of the undertaking a religious expiation (kaffdra),
which need not be more than fasting on three consecutive days,
must be performed, but there is no punishment for perjury
concerning the past. Islamic law regards as an oath, too, an
undertaking with a self-imposed penalty (above, p. 117) and,
in general, a declaration by which a unilateral disposition is
made dependent on the occurrence of a certain event, such as
4f I do such and such a thing, or if such and such a thing
happens, my wife is repudiated, or my slave is manumitted’.
In these cases the disposition becomes effective automatically
if the condition on which it was made dependent is fulfilled.
This kind of conditional repudiation and manumission has
acquired considerable importance in the practice of Islamic law.

10. Unauthorized agency. Islamic law does not, on principle,
recognize unauthorized agency of a stranger as a source of
obligations, but the principal can approve the act of an un-
authorized agent (fudilf) and thereby make it valid. Expenses
made in the interest of a found object or of a foundling ({akit)
create an obligation only if they have been made with the
permission of the authorities, which, however, can be given
afterwards, Correspondingly taking up a found object is merely
recommended, obligatory only if its loss is to be feared. As an
exception, Islamic law imposes the obligation of paying a reward
(#u'?) for bringing back a fugitive slave from a distance of more
than three days’ journey (except between near relatives); this
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was originally based on a public offer of reward, but has lost
this character and has been fixed at 40 dirhams. ‘

11. QObligations arising from torts and crimes. These comprise not
only liability for damage to property but liability to retaliation
for crimes against the person, and liability for monetary pay-
ments in place of retaliation, for which in many cases not the
author of the tort but his *akila is responsible, and ali give rise
to a private claim (fakk ddami). For practical reasons, however,
these last will be discussed below, pp. 177 £, 181 fl. There re-
mains the special case of ghasb.

Ghagb, usurpation of the property of another (including the
abduction of a free person), is defined as the annulment of
legitimate possession by establishing an illegitimate possession.
It is a sin, makes the usurper (ghdsib) liable to discretionary
punishment, and engenders the obligation of return to the
owner in the same place, as well as the highest degree of
liability known to Islamic law. The usurper is liable for the loss
of the usurped object, even in the case of a usurped slave’s dying
of a wound inflicted upon him by his owner before the usurpa-
tion (because the ghash breaks the continuity of the effect of the
owner’s act), or in the case of a usurped free child’s dying of
lightning or of a snake bite (because the usurper has by the ghasb
exposed him to the danger). The usurper is equally liable for
the acquisition of ownership in the usurped object by specific-
ation, commixtion, and confusion, and the owner often has the
choice of more than one way of making the usurper responsible.
The usurper is further liable for a diminution of value, also in-
directly for a delict of the usurped slave, that is to say, the owner
is directly responsible but has the right of recourse against the
usurper. The usurper is, however, not responsible for the pro-
ceeds and for an increase in value, but he is responsible for the
the usufruct of a wakf. The person who exercises duress is
assimilated to the usurper.

These provisions, which reflect the social conditions in the
formative period of Islamic law, in which acts of misappro-
priation of private property by high-handed action were
frequent, not only protect the owner in all transactions in which
possession is transferred, but cover those cases of unlawful appro-
priation which fall outside the very narrow definitions of delicts
against property (theft and highway robbery) in penal law.
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1. The family is the only group based on consanguinity or
affinity which Islam recognizes. Islam is opposed to tribal
feeling, because the solidarity of believers should supersede the
solidarity of the tribe. Intermediate groups have left traces only
in connexion with succession (the “asaba), with crirhes against
the person (the ‘dkila), and with the duty of maintenance
beyond the limits of the family in the narrow meaning of the
term; but these are merely extensions of the family and not
groups in their own right.

2. Marriage (nikdh; zawj, the husband; zawja, the wife} is a
contract of civil law, and it shows traces of having developed
out of the purchase of the bride; the bridegroom concludes the
contract with the legal guardian (wali) of the bride, and he
undertakes to pay the nuptial gift (mahr, saddk) or ‘dower’ (in
the sense in which the term is used in the Old Testament), not
to the wali as was customary in the pre-Islamic period, but to
the wife herself. The contract must be concluded in the presence
of free witnesses, two men or one man and two women ; this has
the double aim of providing proof of marriage and disproving
unchastity. The requirements made of the witnesses for the
second aim are lower than those for the first, so that witnesses
suffering from legal defects may assure the second aim but not

“the first. This contract is the only legally relevant act in con-
cluding marriage; privacy (khalwa) between husband and wife,
and consummation (dukkal) are facts which may have legal
effects when the marriage is dissolved, but are not essential for
its conclusion. The wali is the nearest male relative, in the order
of succession (as ‘asaba), followed by the manumitter and his
‘asaba, and failing those, the kddi. The wali can give his ward
in marriage against her will if she is a minor, but when she
comes of age she has the right of rescission; some, however,
hold that she does not have this right if it was her father or
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grandfather who gave her in marriage. (See also above, p. 117.)
Similar rules apply if the bridgroom, as a minor, is married by
his wali. Also the slave woman whom her master has given in
marriage against her will has the right of rescission when she
becomes free. A firee woman who is fully responsible may give
herself in marriage, but the wali has the right to object if the
prospective husband is not of equal birth. The degrees of
equality by birth (kafd’a), which is demanded only of the man,
‘among the free Muslims are: members of Kuraysh, the tribe of
the Prophet; other Arabs; and non-Arabs (with subdivisions of
these degrees).

The free man may be married to up to four wives simul-
taneously, the slave to up to two; but the:man who is already
married to a free wife may not marry a wife who is a slave.
There are numerous impediments to marriage, all based on
relationship. (On the difference of religion, see abave, p. 132).

{(a) Marriage is forbidden with the mahdrim(plural of makram),
the ‘non-marriageable persons’ par excelience, i.e. one’s female
ascendants and descendants, the (former) wives of one’s ascen-
dants and descendants, one’s sister and the female descendants
of one’s sister and brother, one’s paternal and maternal aunts
and the sisters and aunts of the ascendants, one’s mother-in-law
and the other female ascendants of one’s wife, and one’s step-

daughter and the other female descendants of one’s wife (this
" last group only if the marriage with the wife was consummated).
It is therefore permitted to marry one’s first cousins and the
half-brother’s half-sister (from another marriage).

(6) Fosterage (radd"), i.e. relationship by nursing, is an im-
pediment to marriage of not quite the same extent, the wet-
nurse taking the place of the mother. It can combine its effects
with those of consanguinity and affinity; for instance, it is
forbidden to marry the sister of one’s foster-mother. To produce
a relationship by nursing, the smallest amount of suckling
during the first two and a half years of one’s life is sufficient.

{¢) Forbidden, too, is the ‘combination’ (jam'}, i.e. simulta- .
neous marriage with two women who are related to each other
within the forbidden degrees by consanguinity, affinity, or foster-
age. In this case, only one of the two women is mafiram, ‘non-
marriageable’. The same rule applies to slave women who are
in this relationship; they cannot be concubines simultaneously.
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To produce affinity which acts as an impediment to marriage,
no valid marriage is required, not even intercourse; lustful
kissing is sufficient; for instance, if the wife kisses her stepson
lustfully, her marriage becomes invalid. Similarly, in the case
of ‘combination’, if the wife suckles her fellow wife, a case not
quite impossible under conditions of child marriage and ex-
tended suckling, both marriages are, for the time being, invalid
until the husband decides in favour of one; these, then, are
means of forcing a divorce.

Special stipulations inserted in the contract of marriage, for
instance that the husband shall not marry another woman, or
that the bride shall be a virgin, are not binding; if the mahr has
been fixed in consideration of a stipulation of this kind, and it is
not fulfilled, the ‘fair mahr’ takes its place; but a conditional
repudiation achieves the effect of imposing a stipulation.

Temporary marriage (mut'a), recognized by the ‘Twelver’
Shiites, is not admitted by the Sunnis, but actual conditions
are hardly different on both sides, because of the facility of
divorce, the stability of most mut'a marriages among the Shiites,
and the possibility of concubinage; among the Sunnis, too, the
effect of a mut'a marriage can be achieved by an informal
agreement outside the contract of marriage.

The distinction between fdsid and bdfil is also made with
regard to contracts of marriage. If a fdsid marriage is con-
summated, a makr must be paid to the wife, the wife must keep
the waiting period if the marriage is dissolved, and the children
born of it are legitimate—all this in contrast with a marriage
which is bagil. Which defects in the contract make a marriage
fasid and which bagil, is decided casuistically, with some con-
troversy on details, Concurrent with this doctrine are two
further considerations: the prohibition of unlawful intercourse
which applies equally to fasid and to bdtil marriages, and the
far-reaching recognition of shubka (below, pp. 176, 178) which
makes the kadd punishment for unchastity inapplicable; as a
result, the systematic discussions in the sources may seem some-
what complicated.

3. Divorce. The normal case is the repudiation (faldk) of the
wife by the husband; it is either revocable (rgj'i) or definite
(bd%in). The difference depends on the way in which it is formu-
lated; if a normal, regular expression s used, it is revocable,
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otherwise (and also if the repudiation is pronounced before con-
summation of the marriage or for a consideration) it is definite.
Therefore, and because repudiation is a disposition with imme-
diate effect, also in order to distinguish between ordinary re-
pudiation and its variant forms, all possible modes of expression
are interpreted casuistically. A revocable repudiation does not
dissolve the conjugal community and can be withdrawn during
the waiting period of the wife; a definite repudiation dissolves
the conjugal community, so that a new marriage is necessary
if the former husband and wife wish to return to each other.
After a husband has repudiated his wife three times {twice, if
she is a slave), the former husband and wife can marry again
only after the wife has been married to another husband and this
marriage has been consummated.! The triple repudiation has
therefore become the normal form of divorce. The husband
ought to pronounce three separate repudiations during three
successive states of purity from menstruation of his wife, but it
has become customary to pronounce. the triple repudiation in
one declaration; this is considered an innovation and is for-
bidden, but is recognized as valid. Conditional repudiation
(ta'ltk al-faldk), by which repudiation happens automatically
if a certain event occurs (above, pp. 117, 159), has become very
important in practice. There is also the possibility of fafwid,
conferring on the wife the power to repudiate herself; this
power must, in principle, be exercised in the same meeting
(majlis) of husband and wife, unless the declaration of tafwid
declares the contrary; but even a tafwid in the form ‘you are
- repudiated whenever you will’ is valid.

To the variant forms of repudiation belong the mubdra’ a, the
dissolution of marriage by agreement with mutual waiving of
any financial obligations, and, more important, the t4al', by
which the wife redeems herself from the marriage for a con-
sideration. On the part of the wife, the kkul® is regarded as an
exchange of assets, but on the part of the husband as an under-
taking under oath, so that he cannot withdraw an offer of
khul' which he has made.

A further variant form of repudiation is the #/4", a dissolution
of the conjugal community by the oath of the husband to
abstain from marital intercourse for four months (two months

! On the so—called &hlil, an evasion of this rule, see above, p. 81.
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if the wife is a slave); if the husband keeps the oath it has the
effect of a definite repudiation, but it can, as any other oath,
be withdrawn against performance of the kaffdra or of a self-
imposed penalty, as the case may be. Presumably an old form of
repudiation which Islam does not recognize as such is the zikar,
the use of the formula ‘you are for me (as untouchable) as the
back (zakr; pars pro toto, for body) of my mother’; it does not
dissolve the marriage butis regarded as an impious declaration
which requires a particularly heavy kaffira which, in contrast
with the kaffira in other cases, can be enforced by the kddi.

The tafrik (literally ‘separation’, but a real dissolution of
marriage) is normally pronounced by the kddi, on his own
initiative or at the instance of one of the spouses, exceptionally
by the wali in exercise of his right of objection or by the wife in
exercise of her right of rescission at manumission. Grounds on
- which the wife may demand dissolution of her marriage by the
kddi are the exercise of her right of rescission on coming of age,
impotence of the husband, and, according to some authorities
only, hislunacy and certain grave chronic diseases. The husband
may demand dissolution of the marriage by the £ddi in exercise
of his right of rescission on coming of age; he can always
exercise his right of repudiation.t The kdgdi pronounces fafrik on
his own initiative in the case of serious impediments to marriage,
e.g. the ‘combination’ of two sisters; in other cases he merely
forbids the conjugal community.

Marriage is also dissolved by /i‘dn, which belongs to penal
law; the husband affirms under oath that the wife has committed
unchastity or that the child born of her is not his, and she,
if the occasion arises, affirms under oath the contrary; these
affirmations are made in stringent forms of a magical character.

Finally, the marriage ceases if it becomes invalid, either
through apostasy from Islam of one of the spouses, or by one
of them, being a slave, becoming the property of the other.

The legal position of the wife, under a system of polygamy,
concubinage, and repudiation, is obviously less favourable than
that of the husband, but she has at least certain possibilities of

T The distinction between faldk and tafrik is not purely formal; if tgfrif takes place
before consummation of the mm-riagc for a reason inherent in the wife, no financial
obligations from the marriage arise for the husband, in contrast with galfk. This is

of greater practical importance in the other schools of law, where there are more
grounds for demanding tafrik on the part of the husband (and of the wife).
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obtaining a divorce, and her situation is in fact considerably
improved by the effects of the matrimonial régime and by the
institution of conditional repudiation, wherever it has become

customary to pronounce it immediately after the conclusion of
the marriage.

Every dissolution of a marriage which has been consummated,
even by an ‘untrue’, i.e. not undisturbed, privacy of husband
and wife, entails a waiting period ('idda) of the wife before she
can marry another husband. The ‘idda of a pregnant woman
lasts until her delivery; if she is not pregnant it lasts four months
and ten days if the husband has died and she is a free woman
(half that time if she is a slave); in all other cases (also after
extra-matrimonial intercourse) it lasts until three menstruations
have occurred if she is a free woman or an umm walad (two
menstruations for other slave women) or, if she does not men-
struate, three months (half that time if she is a slave woman
other than an umm walad). There is an analogous period which
must elapse before the owner may begin to have intercourse
with a slave worman whom he has bought; it is called istibra’,
and lasts normally until one menstruation has occurred or,
alternately, one month. It is not obligatory but only recom-
mended if the previous owner of the female slave is herself a
woman, -

4. Family relationships. The marital power is far-reaching and
includes a limited right of correction; the husband may forbid
his wife to leave the house, and may restrict the access even
of her own relatives to her. A disobedient wife is liable to
correction by the husband and loses her right of maintenance.
On the other hand, the wife may refuse, for herself and for her
children, to accompany the husband on journeys.

The recognized duration of pregnancy is from six months to
two years; this implies that the husband must acknowledge as
his own a child born within two years from the dissolution of
the marriage, and his refusal to do so would be kadhf; he may
also acknowledge as his own a child born still later. Although
the acknowledgement of paternity of a person of unknown
origin amounts to an adoption, adoption as such does not exist;
it was rejected by the Koran (sura xxxiii. 4 £.). The foundling
{lakit) can be claimed by anyone as his offspring; until the
contrary is proved he is free and a Muslim, unless he has been
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found in 2 non-Muslim quarter; if he is claimed by no one,
the person who has found him has restricted parental authority,
The right of the mother in the child is stronger than that of the
father; she has the right to the care of the child (kaddna), in
the case of boys until the age of 7 or g, in the case of girls until
they become of age. It is not a duty but only a right which the
mother loses if she concludes a subsequent marriage with a
person other than a mahram of the child, i.e. his relative within
the prohibited degrees; in this case, and if the mother dies, the
right of fadana is transferred to the nearest female relative, first
of the mother, then of the father.

5. Matrimonial régime. There is no matrimonial community
of goods and no dot or marriage portion (dowry in the Western
sense) ; the wife has the right to the nuptial gift (mafhr) and tomain-
tenance (nafaka) ; this gives her a strong positionas against the hus-
band. The wife may leave the fixing of the ma#r to the husband,
which may amount to a waiver., The minimum amount of the
mahr is ten dirhams: if the amount of mahr has not been fixed
(also in some cases if the stipulation or the marriage itself
is fasid), the ‘fair mahr' (makr al-mithl}, which is determined
with regard to the social position and the other qualities of the
bride, not of the bridegroom, is payable, It is customary to pay
part of the mahr immediately and to postpone payment of the
rest, but it is possible to stipulate immediate payment or post-
ponement of the whole. The unpaid part becomes due (1) on
the death of one of the spouses in every case, (2) in the case of
repudiation if the marriage has been consummated at least by
a ‘true’, i.e. undisturbed, privacy between husband and wife.
If repudiation takes place before consummation, the wife has the
right to half the stipulated ma#r (or, if no mahr was stipulated,
to an indemnity which is called mut'a* and consists of a set of
clothing, on the basis of sura ii. 236). The obligation of the
husband to pay the makr in full in the case of repudiation, acts
as a powerful limitation of his freedom to repudiate.

The maintenance of the wife comprises food, clothing, and
lodging, i.e. a separate house or at least a separate room which
can be locked, for the well-to-do also a servant; she is not
obliged to bear any part of the expenses of the matrimonial
establishment. Her claim to maintenance is suspended if she

1 To be distinguished from mut'a in the sense of temporary marriage.
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is a minor, is disobedient (in particular, if she leaves the house
unauthorized or refuses marital intercourse), is imprisoned for
debt, performs the pilgrimage without her husband, or is
abducted (by ghagsb), all cases in which she cannot fulfil her
marital duties. If the husband absents himself without provid-
ing for the maintenance of the wife, the kddi authorizes her
to provide for it by pledging her husband’s credit. The claim
to maintenance continues during the ‘idda, provided the mar-
riage has -not been dissolved through a fault of hers (e.g. by
kissing her own stepson, or by apostasy from Islam).

On inheritance between spouses, see below, p. 171. The right
of the wife to inherit cannot be frustrated by repudiation,
‘because the wife who has been definitely repudiated during the
last illness of the husband inherits if he dies during the ‘idda.
Conversely, the husband inherits if the wife has caused the dis-
solution of the marriage during her last illness and dies during
the “idda.

The children have a claim to maintenance only if they are
poor and, in principle, only against their father. The main-
tenance of the illegitimate child and of the child whose paternity
has been contested by /i'dn is the responsibility of the mother,
that of the foundling the responsibility of the public treasury.
The parents have no right of usufruct in the property of their
children. The right of the father or grandfather to act on behalf
of his children or grandchildren is not unlimited ; he cannot con-
clude unilaterally disadvantageous transactions, such as lending
their property as ‘ériyya, making an amicable settlement if the
opponent produces no evidence, or abandoning the claim to
retaliation. A legal guardian who is not the father or grand-
father is still further restricted in his powers.

Beyond these cases, only those who are not themselves poor
are obliged to provide maintenance, In particular, the sons and
daughters must provide equally for the maintenance of their
parents. The incidence of the duty of maintenance differs from
that of the right of inheritance; it may happen that a person is
obliged to provide maintenance without being a legal heir.
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INHERITANCE

1. General. There is no institution of an heir (keredis institutio) -
in Islamic law, and the testament is restricted to making
legacies and to appointing an executor andfor guardian. The
law of inheritance provides for fixed shares which take pre-
cedence over the succession of the next of kin to the residue.
There is no universal succession (successie in universum ius) ;' out
to the estate (farika) are paid, first, the costs of the funeral and,
second, the debts; these become immediately due by the death,2
If the debts equal or exceed the assets of the estate, the assets
are distributed among the creditors, if necessary in proportion
to their claims. Conversely, claims form part of the estate.
Obligations and rights survive to a lesser degree than debts and
claims; many contracts are dissolved by death, for instance hire
and lease, and in some cases suretyship. With regard to the
right of rescission, the kkiyir al-to’yin and the khiydr al-‘ayb
survive, but not the khiydr al-ru’ya and the khiydr al-sharf. From
the remaining assets are further deducted the legacies, which
are restricted to one-third of these assets unless the heirs give
their approval or do not exist at all. The distinction between
debt and legacy is often doubtful but important because the
heirs have an interest in having considered as legacies as many
dispositions as possible. An important distinction is that the
manumission of the umm walad is to be debited to the whole of
the assets, that of the mudabbar to the third. Not only monetary
values but also gther claims, such as the claim to exact retalia-
tion, can be inherited.?

t But each heir is considered to have become the owner of his individual portion
on the death of the deceased. .

3 On debts arising from an ifrér made during the mortal iliness, see above, p. 151.

? The waiver of the claim to blood-money by a fatally injured person in a case
of khata® is regarded as a legacy and therefore restricted to one-third of the assets,
but the gratuitous waiver of retaliation, which implies the waiver of blood-money.
in a case of "amd is effective without this restriction.
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2. Succession ( fard’id, the allotted portions). Grounds of ex-:
clusion from succession are the quality of being a slave, having
caused the death of the deceased, difference of religion, and
difference of dornicile (between the Islamic state and a non-
Islamic country, as well as between these last). Grounds of
qualification as an heir (wdrith) are consanguinity, marriage,
and clientship, in the following order.

(1) those entitled to a fixed share ( fard, sahm);

(2) the "asaba, roughly corresponding to the agnates; unless
the shares of the first group cover the whole of the estate,
groups (1) and (2) inherit together, the ‘asaba taking the residue
after the shares of the first group have been deducted; but
apart from this, each group excludes the following groups from
succession;

(3) the manumitter (who is the patron, mawld, of the person
he has manumitted) and, after him, his ‘asaba;

(4) if there are no heirs belonging to groups (2) and (3), the
heirs belonging to the first group once more, by having their
shares increased in proportmn so that they cover the whole
of the estate;

(5) the dhawu ’l-arham, roughly corresponding to the cognates;

(6) the patron chosen by a convert to Islam, on coriversion,
by a contract of clientship (the mawla ’l-muwalat) ;

(7) relatives who have been acknowledged as such by the
deceased, without evidence;

(8) beneﬁciaries of legacies, without restriction to one-third
of the estate, if there are no (other) heirs; this provision,
systematically speaking, does not belong here;

(9) the public treasury.

These rules presuppose a patriarchal organization of the family,
modified by the inclusion of some cognates in the first and the
second group; clientship has precedence over the acknowledge-
ment of relationship, which amounts to an adoption. The right
of representation, the concept that a pre-deceased heir is repre-
sented by his descendants, does not exist in Sunni law.

The most typical feature of the Islamic law of inheritance is
the shares of certain heirs (the first group, above), which are
in all essentials laid down in the Koran.

(a) The daughter (and if there is no daughter, the son’s
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daughter) and the full sister (and if there is no full sister, the half-
sister on the father’s side) receive one-half, provided thereare no
male relatives of the same degree (see below, on the ‘asaba bi-
ghayrik) ;1 if there areseveral of these femalerelatives, thedaughter
and the son’sdaughter exclude the sister from a share (see below,
on the ‘aseba ma'a ghayrih), two and more daughters the son’s
daughter, two and more full sisters the half-sister, and they
receive together two-thirds (see below, (¢)).

() The husband receives one-haif if there are no children or
son’s children, and one-quarter in the contrary case.

{¢) The wife receives one-quarter if there are no children or
son’s children, and one-eighth in the contrary case; if there are
several wives, they divide this in equal portions.

(d) The mother receives one-third if there are no children or
son’s children and not mote than one brother or sister, and
one-sixth in the contrary case; but if in the first case husband
or wife coexist with the father, the mother receives only one-
third of the residue after the shares of husband or wife have
been paid.z

(¢) Half-brothers and half-sisters on the mother’s side, if there
are two or more of them, receive one-third, the males and
females dividing it in equal portions; one half-brother or half-
sister on the mother’s side receives one-sixth. One-sixth is also
the share of the father (or, if there is no father, the nearest
male or female ascendant in the male line), provided there
are children or son’s children,? of the son’s daughter (or son’s
daughters who divide it in equal portions), provided there is
one daughter,* and of the half-sister (or half-sisters) on the
father’s side, provided there is one full sister (and no daughter
or son’s daughter; see above (a)).

These provisions aim at modifying a system of purely agnatic
succession, under which only men inherit, in favour mainly of
the nearest female relatives,s the spouse, and also of the father
(or other ascendants). The father, who is qualified under an

! See also below, p. 173, n. 1.

2 In other words, her share is reduced to half the portion of the father.

1 If there areno children or son’s children, the father is treated as "zgaba ; see below.

4 This sixth ‘completes’ the half which is the share of the daughter, by bringing
the aggregate up to two-thirds; see above (a). The stame applies to the share of the
half-sister on the father’s side; see what follows.

% But the daughter's daughter remains excluded.




172 INHERITANCE

agnatic system, too, needs to be protected against being com-
pletely excluded by existing male descendants, but he is further
privileged as against female descendants; if he coexists with
these, he takes either his fixed share or the portion of an asaba
or both. It is rare that the concurrence of several shares leads
to the exclusion of near male relatives; this can never happen
to the descendants and ascendants, but if a woman leaves a
husband (share: one-half), the mother (share: one-sixth) and
half-brothers on the mother’s side (share: one-third), this
exhausts the inheritance, and nothing is left over for full
brothers.! It can even happen that the aggregate of the shares
amounts to more than one unit; in this case the shares are
reduced in proportion (‘aw!). For instance, a woman leaves
a husband (share: one-half) and two sisters (share: two-thirds),
this amounts to seven-sixths, which are reduced to sevenths.

The second group of heirs, the ‘asaba, is somewhat wider
than that of the agnates proper. It comprises in the first place
the ‘asaba bi-nafsih(* ‘asaba by themselves, in their own right’),
the agnates proper, i.e. men who are connected with the
deceased in the male line, in the following order: descendants,
ascendants, descendants of the father, descendants of the
grandfather, descendants of the great-grandfather, and so on.
It comprises, secondly, and pari passu with the first, the ‘asaba
bi-ghayrih (¢ ‘asaba through another’), i.e. those female relatives
whose shares are one-half each (see above (a)) ; they are deemed
to become ‘asaba through their coexisting brothers, and their
portions then amount to half the respective portions of their
brothers. It comprises, thirdly, the ‘asjaba ma'a ghayrih (° ‘asaba
in conjunction with another’), i.e. the full sister {or sisters) and the
half-sister (or half-sisters) on the father’s side, if they are not
‘agaba bi-ghayrik and are excluded from their fixed share by a
daughter or son’s daughter (above (a)). These extensions of
the group of agnartes, too, aim at protecting near female relatives
in cases in which they receive no share, although they are less
privileged than the corrcspondmg males,

The nearer relative, in the order mentioned, excludes,
generally speaking, the more remote—relatives on the father’s

1 The Milikls and the Shifi'ts decide that the full brothers divide the third
together with the half-brothers on the mother’s side in equal portions. There are
a few other similar cases.
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and the mother’s side exclude relatives on the father’s side only,
and a person entitled to inherit excludes all those who are
related to the deceased through him;' all female ascendants
are excluded by the mother, the female ascendants on the
father’s side also by the father and by a nearer male ascendant
in the male line, but not by a male ascendant of the same degree.
He who is himself excluded by having caused the death of the
deceased does not exclude others; for instance, his sons are not
disqualified. The transfer of the right to inherit from the manu-
mitter to his ‘asaba (above, third group) takes place not simply
according to the rules of inheritance, but according toasomewhat
different, more archaic system. In the fourth group, husband and
wife do not take part in the increase of shares. The fifth group
comprises persons related to the deceased through a female, and
thosefemale relativeswhoarenot ‘asabaorentitled to a fixedshare;
there exists a complicated system of precedence among them.

9. Testamentary dispositions. Testamentary dispositions are
restricted to appointing an executor andfor guardian (wast)
and to making legacies (wasiyya; pl. wasdya). The wasi must
accept the charge, before or after the death; his main function
in the first place is the partition of the inheritance. The wasi
who has been appointed by testament is not only an executor
but the agent of heirs who are minor or absent, and he ad-
ministers the inheritance on their behalf; or a separate person
may be appointed for this last purpose. His powers as an agent
are similar to those of a guardian who is not the father or
grandfather; with regard to a major they are more restricted
than with regard to a minor, for instance, he is not entitled to
sell real property on behalf of a major. If two wesis have been
appointed, each can act severally to some considerable extent.
The liability of the wasi is of the restricted, not of the extensive
kind; the loss is borne by the estate, in certain cases even if
it has occurred to the detriment of one of the heirs after the
partition of the inheritance, owing to some non-malicious
act of the wasi. The wasi is supervised by the kddi who may,
if necessary, himself appoint a wasi or remove him if he is
incapable or dishonest.

1 ¢.g. the full brothers and sisters and the brothers and sisters on the father’s side
are excluded by the male descendants and ascendants in the male line. Exceptions
have been mentioned above.
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The wasiyya creates a right in rem and not merely a claim
against the heirs. It cannot be made by a minor (or a slave, not
even a mukdtab). Donation, sale for less than the value, manu-
misgsion, and other unilaterally disadvantageous transactions,
if made during a mortal illness, are also regarded as wayiyya;
should the sick person not die of it in the end, these transactions
are valid as if he had not been ill at all. Grounds of exclusion
- from a legacy are less strict than those from succession, but the
person who has caused the death of the deceased is still excluded,
as are the heirs themselves (unless the other heirs give their
approval). Legacies must not exceed one-third of the estate;
if they exceed it, their total is reduced to one-third, not in
proportion but by a complicated system of reckoning based on
priorities (unless the heirs give their approval). Legacies are
interpreted casvistically with the tendency towards regarding
them as valid whenever possible. The legacy can be revoked,
either by declaration or by conduct, in particular by alienation
of its object or by acts which would create ownership if applied
to the property of a third party, such as specification. The
legacy becomes void if the legatee dies before the legator.
It needs to be accepted after the death of the legator; if the
legatee dies after the legator but before he has accepted the
legacy, his right is transferred to his heirs without an accept-
ance by these last being required.
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1. General survey. The penalties envisaged by Islamic law consist
of two disparate groups which correspond to the two sources
from which all penal law is commonly derived, private ven-
geance and punishment of crimes against religion and military
discipline. The first has survived in Islamic law almost without
modification. The second group is represented only by crimes
against religion, and that in a particular sense; certain acts
which have been forbidden or sanctioned by punishments in
the Koran have thereby become crimes against religion, These
are: unlawful intercourse (zind) ; its counterpart, false accusation
of unlawful intercourse (kadhf) ; drinking wine (shurb al-khamr);
theft (sarifa); and highway robbery (kaf" al-tarik). The punish-
ments laid down for them are called fadd (plural hudid), Allah’s
‘restrictive ordinances’ par excellence; they are: the death penalty,
either by stoning (the more severe punishment for unlawful
intercourse) or by crucifixion or with the sword (for highway
robbery with homicide); cutting off hand andfor foot (for
highway robbery without homicide and for theft); and in the
other cases, flogging with various numbers of lashes. Lashes
canalso beawarded by the kddi as ta'zir ‘chastisement’ ; this takes
the place of the kadd in cases in which this last is not fully in-
curred, and it can also be awarded by the ki at his discreticn,
starting with as littlg as a disapproving look or a reprimand, for
any unlawful act. The number of lashes in the less-severe hadd
for unlawful intercourse is 100, in the kadd punishments for
false accusation of unlawful intercourse and for drinking wine
80, and in the fa'2ir not more than 3g (i.e. less than the lowest
hadd punishment for a slave; according to others, not more
thian 75, less than the lowest fadd punishment for a free person).
The intensity of the lashes, which is different in each case, and
other details of carrying ot the punishments, are regulated, too.
Imprisonment {habs) is not a punishment, except as #a'zir, but
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a coercive measure which aims at producing repentance (tawba)
or ensuring a required performance. There are no fines in
Islamic law.

The hadd is a right or claim of Allah (hakk 4lldh), therefore no
pardon or amicable settlement is possible. On the other hand,
prosecutions for false accusation of unlawful intercourse and for
theft, crimes which include infringing a right of humans (hakk
ddami), take place only on the demand of the persons concerned,
and the applicant must be present both at the trial and the
execution. In the case of unlawful intercourse the witnesses play
a corresponding part; if they are not present (and, if the
punishment is stoning, if they do not throw the first stones) the
punishment is not carried out. The rehgmus character of
the hadd punishment manifests itself also in the part played by
active repentance (fawba) ; if the thief returns the stolen object
before an application for prosecution has been made, the hadd
lapses; repentance from highway robbery before arrest also
causes the fadd to lapse, and any offennces committed are treated
as ordinary delicts (jindvdt) so that, if the person entitled to
demand retaliation is willing to pardon, blood-money may be
paid instead or the punishment remitted altogether. In the
case of offences against religion which are not sanctioned by
hadd punishments {(below, section 4), the effects of repentance
are even more far-reaching. There is a strong tendency to re-
strict the applicability of hadd punishments as much as possible,
except the hadd for false accusation of unlawful intercourse,
but this in its turn serves to restrict the applicability of the
hadd for unlawful intercourse itself. The most important means
of restricting hadd punishments are narrow definitions. Impor-
tant, too, is the part assigned to shubha, the ‘resemblance’ of
the act which has been committed to another, lawful one, and
therefore, subjectively speaking, the presumption of bona fides
in the accused. Duress is recognized to a wide extent, in the
case of unlawful intercourse and of drinking wine to the extent
that it must be proved that the act was voluntary. Only one
hadd is due for several offences of the same kind that have not
yet been punished. There are short periods of limitation, in
general one month; in the case of drinking wine, according to
the prevailing opinion, the time during which the smell of wine
or drunkenness persists. This does not mean that the offence
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is not punishable any longer, but that the £44i does not accept
evidence, if there is a justification for the delay in reporting
the offence, such as distance, the period of limitation does
not run. Finally, proof is made difficult; in contrast with the
acknowledgement concerning other matters, the confession of
an offence involving a hadd can be withdrawn (ryji’); it is even
recommended that the £ddi should suggest this possibility to the
person who has confessed, except in the case of false accusation
of unlawful intercourse; and particularly high demands are
made of the witnesses as regards their number, their qualifi-
cations, and the content of their statements. These demands
are most severe with regard to evidence on unlawful inter-
course, on the basis of sura xxiv. 4 which refers to an accusation
that had been raised against Muhammad’s wife, “A’isha; in
this case four male witnesses are required instead of the normal
two, and they must testify as eyewitnesses not merely to the
act of intercourse but to ‘unlawful intercourse’ (zind) as such;
correspondingly, a confession of unlawful intercourse, in order
to bring about the kadd punishment, must be made on four
scparate occasions.” A further safeguard lies in the fact that
an accusation of unlawful intercourse which is dismissed con-
stitutes kadhf which itself is punishable by kadd; for instance, if
one of the four required witnesses turns out to be a slave or to
be otherwise disqualified from giving valid evidence, or if there
are discrepancies between their respective depositions, or if one
of them retracts (rufi") his evidence, all are, in principle, liable
to the hadd for kadhf.

The liability of the slave (but not of the woman) to kadd
punishments is less; he is punished with half the number of
lashes applicable to a free person, and he is not subject to the
penalty of being stoned to death,

The approach of Islamic law to the jingydt, i.c. homicide,
bodily harm, and damage to property, is thoroughly different.
Whatever liability is incurred through them, be it retaliation
or blood-money or damages, is the subject of a private claim
(hakk ddami); there is no prosecution or execution ex gfficto, not
even for homicide, only a guarantee of the right of private
vengeance, coupled with safeguards against its exceeding the

1 But in the case of other offences sanctioned by kadd a single confession is suffi-
cient.
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legal limits; pardon (‘afw) and amicable settlement are possible,
but repentance has no effect. There is no tendency to restrict
liability here, and the whole attitude of Islamic law is the same
as in its law of property. (See also above, pp. 148, 160.) The
concept of bona fides plays no prominent part, but there is a
highly developed theory of culpability which distinguishes, not
quite logically, deliberate intent, quasi-deliberate intent, mis~
take, and indirect gcausation. The life of the slave is protected
in the same way as that of the free person, and on his part he
is liable to retaliation for homicide with deliberate intent; in
all other respects, with regard to jindydt committed by him and
against him, he is treated as property for which the owner
is responsible and damage to which creates a liability to the
owner.

There is, finally, a small group of provisiéns which fall under
neither of the two main headings.:

z. Hadd punishments

{(4) Unlawful intercourse (zird). It is defined as intercourse
without milk or shubhat milk; milk is the right to it arising from
marriage or ownership of a female slave; shubka with regard to
the wife exists, for instance, in a marriage which is fdsid but
which the husband might have considered valid; or during
the waiting period following the definite dissolution-of the
marriage, which the husband might have thought similar to
the waiting period after a revocable repudiation; and with
regard to a female slave if the master has manumitted his umm
walad but not yet dismissed her, or if he has sold his female
slave but not yet delivered her, or if the female slave belongs
to one of his ascendants or descendants (or to his wife, but not
to his brother), or if he is the part-owner of a female slave. In
many of these cases, in which no fadd takes place, intercourse
creates a financial obligation, payment of the ‘fair makr’ to
a free woman and of a compensation (called ‘ukr) to the owner
or the part-owner of a female slave, Whether hadd is applicable
or not is disputed in some cases, even important ones, e.g. if
intercourse has taken place with a woman hired for that
purpose, or for homosexuality. If in these cases fadd is not
applicable, then atleast ta‘zir is. The kadd is stoning to death for
the muhsan, 100 lashes for others (50 for the slave in every case).
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(b) False accusation of unlawful intercourse (kadhf). Pro-
tected by this kadd is only the mufisan, in the other meaning of
this term (above, p. 125), not therefore, in particular, a person
who has been convicted of zind or of a similar act.’ Only explicit
accusation of unlawful intercourse or, in the case of a woman,
impugning the legitimacy of her child, amounts to tadif. The
punishment is 80 lashes (40 for the slave). Here, too, ta'zir is
applicable if the fadd is not fully incurred, e.g. for false accu-
sation of unlawful intercourse directed against an unbeliever
or a slave, who are only technically not muksan, or for a grave
insult of a free Muslim which does not amount to kadhf, e.g.
‘O son of a whore’z or ‘O sinner ( fdsik)'; no ta’zir is awarded for
expressions such as ‘O dog’, unless the insult has been directed
against a scholar in religious law or a descendant of the Prophet;
this last provision is based on #stihsdn.

Complementary to the rules concerning kadhf is the procedure
of li'an between husband and wife; it makes the fadd for kadhf
inapplicable to the husband, the kadd for zind to the wife (pro-
vided she, too, makes the affirmation under oath). The concept
of adultery, however, is unknown to Islamic law; the wife has
no exclusive right on the person of the husband, and although
extra-marital intercourse on her part is neglect of her marital
duties, it is punished only as a crime against religion.

(¢) Drinking wine (shurb al-khamr). There are two grounds for
punishment, drinking wine in any quantity, and being drunk
and incapable from whatever cause. The application of this
hadd is made difficult by the required proof that the act was
voluntary; therefore the fadd cannot be applied, without further
proof, to a person found drunk and incapable. The punishment
- is 8o lashes (40 for the slave).

(d) Theft (sarika). Sarika occurs if a mukallaf, including a slave,
takes by stealth something of the value of at least ten dirhams,
in which he has neither the right of ownership (m:fk) nor shubhat
milk, out of custody (4irz) ; thislast consists either of keepingitina
properly secured place or of the presence of a custodian. The stip-
ulation of milk or shubkat milk excludes everything that belongs

* Also the fadhf directed against a deceased person who was mufigan is punishable
on the demand of his ascendant or descendant.

* Because the term for ‘whore’, kaltba, does not amount to an explicit accusation
of unlawful intercourse.
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to the class of things in which the absence of the ownership is
possible, therefore everything that is found in Islamic territory
without an owner such as wood, grass, fishes, birds, as long as
the acquisition of ownership in it is not obvious, e.g. wood that
has been fashioned into a door; assimilated to this are fruits
which have not been harvested and easily perishable things
such as meat. The same stipulation excludes things which can-
not be objects of property, such as a free person, also wine and
musical instruments; assimilated to this are things which on
account of their holiness are not in commercio, such as copies of
the Koran and also books on religious sciences. It finally excludes
things of which the culprit is a part-owner, including public
property, or to which he has a title, including the counter-value
of a claim. The stipulation of stealth excludes open robbery
(rahb) and snatching things unawares (ikhtilds, used of pick-
pockets, &c.). The stipulation of custody excludes theft from
a near relative (mafiram), from a house which the accused had
been permitted to enter, and embezzlement (kkiydna). The stip-
ulation of ‘taking’ implies that the object must have been re-
moved from the Airz; a thief who is caught red-handed within
the hirz, e.g. within the house, is therefore not subject to hadd
according to some, hadd does not even take place if the thief
from inside the /itrz hands the object to an accomplice outside).
If there are several thieves, hadd takes place only if the value of
the object, when divided by their number, at least equals ten
dirhams. The punishment consists of cutting off the right hand
and in the case of a second theft, the left foot; in the case of
further thefts, and also if the other hand or other foot are not
fully usable, the thief is merely imprisoned until he shows
repentance. The Aedd punishment excludes pecuniary liability;
only if the stolen object is still in existence is it returnable to the
owner.

The great majority of cases in which kadd for theft is not
applicable are not punished by #a'zir but fall under the rules
concerning ghasb.

(¢) Highway robbery (kaf' al-farik). This crime is regarded
as related to theft on one side and to homicide on the other,
but it is not subsumed under these, except in the case of active
repentance before arrest; the penalties inflicted differ according
to the different facts of the case. If only plunder has happened
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and the value of the loot, when divided by the number of
culprits, at least equals the minimum amount required for the
hadd for theft to be applicable, the right hand and the left foot
are cut off; if only homicide has happened, execution with the

_ sword takes place, not as retaliation but as hadd; if both plunder
and homicide have happened, execution by crucifixion alive
takes place. These punishments are awarded to all accomplices,
whatever their individual acts; on the other hand, if one of
them is exempt from kadd, e.g. because he is a minor, the hadd
for highway robbery lapses for all, although each remains
criminally responsible for his own individual acts.

3. Jindyat (literally ‘offences’, sing. jindya), i.e. homicide, bodily
harm, and damage to property. The scale of punishments is de-
veloped in most detail for homicide (kail). There are, on the one
hand, degrees of culpability, and, on the other, degrees of legal
sanctions, where a distinction i3 made between retaliation
(kisds, kawad), expiation (kgffdra), and blood-money (diya), pay-
able either by the culprit himself or by his ‘@kila (below, p. 186).
Islamic law distinguishes:

(a) deliberate intent (“emd; kagd, the aim, purpose), which
implies the use of a deadly implement; this entails retaliation but
no kaffira; the wali al-dam, the next of kin who has the right to
demand retaliation, may waive it, cither gratuitously (this is the
pardon, ‘afw) or by settlement (sulh) with the culprit, for the
blood-money, or for more, or for less, and then the keffara must
be performed; .

(8) quasi-deliberate intent (shibk al-‘amd), i.e. an intentional
act but without using a deadly implement; this entails the

. performance of kaffdra by the culprit and the payment of the
‘heavier’ blood-money by his ‘dkila;

{(c) mistake (kkata’), and cases assimilated to mistake (md
ujriya mujra l-khafa’) ; these entail the same, but only the normal
blood-money;

(d) indirect homicide (kat! bi-sabab), opposed to direct, bodily
causation; this entails payment of the normal blood-money by
the ‘dkila but no keffira. Cases (a} to {¢) have the further effect
that they exclude the culpritfrominheritance from the deceased.

This scheme applies to homicide. If it is a question of bodily
harm, case () is merged into case (a)}, but retaliation takes place
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only for a few kinds of injuries (see below), and in all other
cases normal blood-money or a fixed percentage of it is to be
paid, in cases (@) and () by the culprit himself, in cases (¢) and
(4) by his ‘d@kila. Damage to property entails in all cases liability
of the culprit. ‘

There are a few cases of homicide with ‘emd in which there
is no retaliation but the culprit must pay the ‘heavier’ blood-
money: if the ascendant kills his own descendant, and if the
master kills his own slave! or the slave of his descendant. If
there are several culprits and one is exempt from retaliation
for this or any other reason, the others are exempt too, but
must pay the ‘heavier’ blood-money. The ‘heavier’ blood-
money must further be paid by him who kills an insane or
a minor with ‘amd in self~defence; in this particular case, self-
defence is not recognized as such because the insane and the
minor are not mukallaf and therefore not responsible for their
acts. They are also incapable of “amd and a homicide committed
by them is never more than kkata’, with the special provision
that their ‘dkila must also perform the kaffdra for them and that
they are not excluded from inheritance.

As regards the distinction between ‘amd and shibh al-‘amd, it
is discussed with much casuistry which implements are to be
regarded as deadly or not so, and which other methods of
homicide fall into one or the other category. Burning to death
is ‘amd, flogging to death is shibk al-‘amd, homicide by drowning
and strangling are controversial.

In the case of Ahafa’, one distinguishes whether it resides in
the purpose ( fil-kasd), e.g. if someone shoots at a man because
he takes him for an animal, or in the act (fil-£']), e.g. if someone
shoots at a target and accidentally hits a man, or whether the
act can be assimilated to mistake (md ujriva mujra l-khata’), e.g.
when a person turns over in his sleep and suffocates another.
The concept of negligence is unknown to Islamic law.

Indirect causation (fasbib) creates liability only if the act in
question was unauthorized. If someone digs a well and another
falls into it, he is not liable if he did it on his own property, or
on the property of another with the permission of the owner,
or on public property with the permission of the imdm. The
sphere of authorized acts is very extensive; if someone performs

* In this particular case, no blood-money is due either.
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the ritual ablution in a blind alley of which he is an abutter
and therefore a joint owner and another slips in the water
which has been poured out, or if someone builds a bridge on
public property, even without the permission of the imdm, and
someone falls through it, no liability arises; if a wall threatens
collapse, the owner becomes liable only after the owner of the
adjoining threatened property has asked him to demolish it.
As regards liability for acts of animals, the person in charge
ofan animal is liable for the damage caused by certain, in fact
by most, acts of the animal; equally liable is he who incites or
pricks an animal, without regard to the lawfulness or unlawful-
ness of his act. On the other hand, if a donkey-driver lets his
animal out on hire and because of a non-malicious act on his
part the hirer falls from the donkey and dies, contractual liability
is in any case excluded, and delictual liability does not arise
either. The (unaccompanied) rider, however, is regarded as the
direct, and not the indirect, cause of the acts of the animal
caused by him; he may therefore become liable to kaffdra and
be excluded from inheritance.

Occasionally there arises the question whoisliable for damage
by indirect caunsation. If a stone from a construction falls on to
a public road, the workmen are liable until completion and
delivery, the owner only after that; the workmen are not liable
for unauthorized acts if their unauthorized character is not
obvious to them, e.g. if they dig a well on property which has
been designated to them by their employer as his own although
he is not in fact the owner. If someone hires a workman to
sprinkle water on the public road in front of his shop, the
workman would be liable in strict analogy because he knows
that the public road is not private property, but it is decided by
istihsan that the employer is liable. Liability for damage caused
by an unauthorized construction, &c., on public property does
not cease with its sale, but liability, for damage caused by a wall
on private property that collapses does, even if the seller has
been asked to demolish it.! Occasionally the party that is liable
in the first place is given the right of recourse; if someone ties
an animal to a string of animals without the knowledge of the
person in charge, this last is liable but has the right of recourse
against the person who has tied the animal on; if someone orders

1 See also below, p. 204.
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a minor to kill sorneone, the ‘dkilz of the minor is liable but has
the right of recourse against the person who gave the order.

"~ There is no liability for acts against a person who is not
protected, whose blood is hadr (or hadar; opposite ma‘sim, in-
violable). This is in the first place the harbdi; further, a person
killed or wounded in self-defence (excepting the case mentioned
above, p. 182). The limits of self-defence are determined casuisti-
cally; in general, it is recognized only in a case of dangerous
attack (not, for instance, of an attack with a stick in a city in
daytime, in contrast with a similar attack outside a city or at
night), also in a case of theft at night if it can be prevented only
by attacking the thief, and in forcing access to water in a case
of extremity if access to water is denied. There is further no
liability, of course, for carrying out the death penalty, or for
death caused by carrying out kadd or ta’zir punishments; also
if a man surprises his wife or his female mafrem in unlawful
intercourse and kills her and/or her accomplice; finally, for
suicide and in a few other cases,

If the killer is not known, the ancient procedure of kaséma,
a kind of compurgation, takes place. If the body of a person
is found who has obviously been killed, the inhabitants of the
quarter, the owner of the house (and his ‘@kila), the passengers
and crew of the boat in which he is found, must swear fifty oaths
that they have not killed him and do not know who has killed
him; if there are not fifty of them, they must swear more than
once. Should they refuse to swear, they are imprisoned until
they do. They thereby become free from liability to kisgsbut must,
as 'dkila, pay the blood-money. If the body of a killed person is
found in the main mosque, the public treasury pays his blood-
money; if it is found in open country, his blood is not avenged
(hadr or hadar, in a semantic meaning slightly different from that
above). .

Entitled to prosecute for homicide (and in the case of fasdma,
entitled to demand the oath and, if there are more than fifty
persons eligible to swear it, to designate the fifty who swear)
is the walial-dam (literally, ‘avenger of the blood’), who is the
next of kin (the nearest of the ‘asaba) according to the law of
succession, or several as the case may be. He carries out retalia-
tion, he may waive it, either gratuitously or by settlement, and
he receives the blood-money or may waive his claim to it. An
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injured person himself has the right to demand retaliation, if
applicable, or the payment of the blood-money to himself.

The considerable restriction of blood feuds was a great merit
of Muhammad’s. According to Bedouin ideas, any member of
the tribe of the killer, and even more than one, could be killed
if homicide had occurred. Islam allows only the killer himself
{or several killers for one slain).to be put to death, and only if
he is fully responsible and has acted clearly with deliberate
intent; Islamic law further recommends waiving retaliation,
The execution'is carried out with the sword. Retaliation for
beodily harm is restricted to those cases in which exact equality
can be assured, e.g. the loss of a hand, a foot, a tooth, &c. If
the culprit with ‘amd has made two persons lose the same hand,
only his corresponding hand is cut off in retaliation, and the
proper percentage of the blood-money is paid for the other
hand. Retaliation for the loss of an eye takes place only if its
seeing power has been destroyed (in this case the same is done
to the culprit with a red-hot needle), not if it has been knocked
out, Retaliation also takes place for a wound in the head which
lays bare the bone.

Retaliation is regarded as full amends for an intentional
homicide; if it does not or cannot take place, both kaffira must
be performed and blood-money must be paid (see above), but
no kaffdra is due when no sin was committed.! The kaffdra
consists of the manumission of a Muslim slave-or, if the culprit
is unable to perform this, in fasting during two consecutive
months, The ‘heavier’ blood-money (diya mughallaza) amounts
to 100 camels of a determined high quality, the ‘normal’ blood-
money (diya mubakkaka) to 100 less valuable camels or 1,000
dinirs or 10,000 dirhams. The blood-money for a woman is
half of that for a man. The full blood-money is to be paid not
only for homicide but for grievous bodily harm, particularly
the loss of organs which exist singly, e.g. the tongue (also for
the loss of the beard and of the head of hair); half the blood-
money for the loss of organs which exist in pairs, one-tenth for
one finger or one toe, one-twenticth for one tooth; a detailed

1 According to the Malikis (who do not distinguish between “amd and shibk al-
‘amd), every intentional homicide for which retaliation does not or cannot take
place iz punished by the so-called ‘ukiba {‘punishment’) which consists of 100
lashes and imprisonment of one year; this punishment is systematically isolated
and is neither a fadd nor a ta'zir.
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tariff covers most other wounds. This penalty for wounds is
called arsk; if no percentage of the blood-money is prescribed,
the so-called hukima becomes due, i.e. it is estimated by how
much the bodily harm in question would reduce the value
of a slave, and the corresponding percentage of the blood-
money must be paid. A special case is that of causing a mis-
carriage by hurting a pregnant woman; for this, the so-called
ghurra, which amounts to 500 du'ha.ms, must be paid; it is
deemed to belong to the dead child, and is therefore inherited
from it. The same applies to abortion without the father’s
consent; in this case the “dkila of the wife must pay the ghurra.

In most cases it is not the culprit himself but his ‘Zkila who
must pay the blood-money. The payment is made in three
yearly instalments, with the provision that each member of the
‘dkila has to pay not more than 3 or 4 dirhams altogether. If
the amount is less than one-twentieth of the blood-money, not
the ‘dkila but the culprit himself must pay. The “2kila consists of
those who, as members of the Muslim army, have their names
inscribed in the list (dizvdn) and receive pay, provided the culprit
belongs to them; alternatively, of the male members of his tribe
(if their numbers are not sufficient, the nearest related tribes
are included); alternatively, of the fellow workers in his craft or
his confederates; and the *@ilz of the client, both in the sense of
a manumitted slave and of a convert to Islam, is his patron and
the ‘akila of his patron: This institution has its roots in the pre-
Islamic customary law of the Bedouins, where the culprit could
be ransomed from retaliation by his tribe, and the inclusion
of confederates and of clientship seems to be ancient Arabian
too. The concept of “dkila was Islamicized by introducing the
diwdn which replaces tribal relationship, but the adaptation to
urban conditions by introducing the fellow workers in a craft
was insufficient, and the whole institution fell into disuse at an
early date.

Liability for jindydi of a slave stands apart; it is analogous to
liability for acts of an animal, with the provision that the owner
does not become liable for more than the value of the slave,
which is a rule of civil law. The slave is subject to retaliation
only for homicide with ‘amd, not for causing bodily harm. In
other cases of ‘emd he is surrendered as property to the
claimant, unless this becomes impossible by his or her quality
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as umm walad, mudabbar, or mukdtab, or by his master having
alienated him after the commission of the jindya but without
knowledge of it; then the arsh or the value of the slave, which-
ever is less, must be paid. Ifit is a case of khata’, the master may
choose between surrendering the slave or paying the arsk or his
value, whichever is less. Conversely, the blood-money for a slave
is his value but not more than the blood-money for a free person
less a token reduction of 10 dirhams.

4. Special measures, preventive or punitive, may be taken for
reasons of public policy (siydsa), e.g. the banishment (rafy) or
the imprisonment (habs) of a beautiful youth, or the execution
of criminals who strangle their victims in a city. Rebels (bughdt),
i.e. Muslims who refuse to obey the imdm, are fought only in
order to reduce them to obedience and are not subject to any
special penal sanction; they are to be fought as clemently as
possible, and their property is inviolable. The male apostate
from Islam, however, is killed; it is recommended to offer him
return to Islam and to give him a reprieve of three days. The
woman who commits apostasy is imprisoned and beaten every
three days (the female slave by her master) until she returns to
Islam. No legal penalties are provided for other offences against
religion as such; they will be atoned for in the world to come.
Even neglect of ritual prayer, the performance of which is
regarded as particularly important, is punished only by ta‘zir,
unless it is accompanied by a denial of its obligatory character,
which would be unbelief and therefore apostasy. There is no
punishment for perjury, nor for giving false evidence; it is
merely made known publicly (fa'rif), and in certain cases
liability for the damage caused arises; according to some
authorities only, the false witness is severely beaten and im-
prisoned.

5. There exists, therefore, no general concept of penal law in
Islam. The concepts of guilt and criminal responsibility are
little developed, that of mitigating circumstances does not
exist; any theory of attempt, of complicity, of concurrence is
lacking. On the other hand, the theory of punishments, with its
distinction of private vengeance, fadd punishments, t2'zir, and
coercive and preventive measures, shows a considerable variety
of ideas.
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1. The judge (kadi, hakim). The kadi is a single judge. He is
appointed by the political authority, but the validity of his
appointment does not depend on the legitimate character of that
authority—one of the matter-of-fact features in Islamic law.
On the qualities required of the kddi, see above, p. 125; a woman
may, in theory, qualify to be a kddi (but see below, section %).
An appointment secured by bribery (rashwa) is invalid. To gain
one’s livelihood from the office of kddi is permissible if it was
not stipulated, because if it were stipulated it would be an
invalid hire of services. Court costs are unknown in theory.
The kddi possesses competence within his jurisdiction (both are
called wildya), but this is limitative only with regard to real
property, and even this is contested. In fact, the competence
of the £ddi is limited by the rule that he cannot give judgment
against an absent party (ghd’th) who is not represented by a
deputy. The kddi cannot give judgment in favour of his near
relatives. On the other hand, his competence extends beyond
‘the judicial office, and includes the control of the property of
the missing person, the orphan, the foundling, and the person
with restricted capacity to dispose, of found objects, pious
foundations, and estates of inheritance. His power to dispose
goes further than that of the guardian, even than that of the
father; he may, for instance, lend the money of an orphan. His
approval validates acts of unauthorized agency in these fields.
Beyond these fields, too, the k4di is competent, for instance, to
authorize the wife to incur debts in satisfaction of her claim to
maintenance; if he has not done that, claims for maintenance
relating to the past are not actionable. Finally, the fddi is in
charge of public welfare in general, e.g. he forces the speculator
on rising prices of food (muhtakir) to sell; he is, generally speak-.
ing, ‘the guardian of those who have no other guardian’,

Of the kddi’s assistants, the most important is the secretary
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{kdtib} ; the judgment is committed to writing (sijill, from sigillum,
the written judgment; makdar, the minutes), in two copies, one
of which is kept in the records (diwdn) of the tribunal. There are,
further, the interpreter, the agent (amin, literally ‘fiduciary’) of
the kddi, particularly for the administration of property, the
divider of inheritances (kdsim), the witnesses, and the experts;
they must all be ‘adl.

The essence of the Islamic law of procedure consists -of
instructions to the kadi, whose duty it is to act in a certain way,
e.g. to treat both parties equally, not todistort their statements,
nor to suggest answers to the witnesses, but beside this, the
aspect of validity, too, is recognized. The two aspects, duty and
validity, may deviate from each other; the £adi must not accept
the evidence of a fasif, but if he does, his judgment based on it
is nevertheless valid. The kadi has the duty of giving just judg-
ment, a duty which is enjoined in the Koran, but there is no
means of reversing an unjust judgment, because strict Islamic
law does not recognize stages of appeal; only the tribunal of
mazdlim can, in a way, be regarded as an appellate court. This
lack is to a certain extent made good through control on the
part of the £ddi’s successor; when he takes over the records and
the prison, he instructs two fiduciaries to check everything,
in particular whether the prisoners have been imprisoned justly,
i.e. on account of an acknowledgement or confession or of a
legal proof; if this is not the case, he has the name of the prisoner
published so that any claims may be lodged against him, de-
mands a surety for his person if necessary, and then releases him,

~ Instead of applying to the kadi it is possible to appoint an
arbitrator (hakam). Only a person qualified to be a k4di may be
a hakam; he is bound to apply Islamic law, and his judgment can
be set aside by the ordinary k4ds if it does not correspond with
the doctrine of the school law of the latter. The judgment of the
hakam is binding only on the parties who have appointed him;
he can therefore not give judgment against the ‘#kila for the
blood-money in a case of homicide with khata’.

2. Action in general (khusiima, the litigation; da'wd, the claim,
lawsuit; mudda‘i, the claimant, plaintiff; mudda‘a “alayh, the
defendant). No action is possible without a claimant, but there
is no office of public prosecutions. This principle is limited by
the competence of the kddi to take actioni in matters of public
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welfare; also the office of the mubtasib, who in theoryis therepre-
sentative of the community in fulfilling the duty of ‘encouraging
good and discouraging evil’, has in practice become an office
of public prosecutions. It is not compulsory to apply to the
kddi, and there are possibilities of settling disputes out of court
other than the appointment of a fakem. This, in addition to the
rules of substantive law whi¢h apply to non-Muslims, gives
them, in fact, legal autonomy; as long as no party applies to
the kadi he takes no notice. '
- The first question to be decided is whether the action is
admissible (‘valid’, saki%), and, in particular, whether the de-
fendant is capable of being sued (whether he is khasm, a term
which is also used of the parties to a lawsuit in general); if
that is the case, the action takes place in public. The fddi
questions the defendant concerning the claim; if he acknow-
ledges it, the lawsuit is decided; if he denies it, the kddi asks
the plaintiff to produce his evidence; if he cannot produce
evidence or if his witnesses are absent, the kidi orders the
defendant, provided the plaintiff demands it, to take the oath,
relating to facts only and not to right or wrong; if the defendant
takes the oath, the case is dismissed; if he declines to take it
(nukil), judgment is given for the plaintiff (it is recommended
that the oath be offered to the defendant three times).t Only
the defendant takes the oath, not the witnesses. Representation
by attorney (wakil) is possible, although the normal procedure
is to plead in person.

It is sometimes difficult to determine whether the defendant
is capable of being sued. The agent who has been given a
mandate to buy real property is capable of being sued under
a claim of pre-emption as long as he has not delivered the
property to the mandant; the possessor of an object is not
capable of being sued for delivery if he declares that he holds
it in deposit for a third party who is absent, but he is capable of
being sued if he declares that he has bought it from a third
party who is absent, or if the plaintiff claims that the defendant
possesses it by usurpation.

Typical of the action in Islamic law is a very sharp distinction
between the parts of the plaintiff (claimant) on whom the onus

* According to the other schools of Islamic law, judgment for the plaintiff ia
given only if he himself takes the oath,




PROCEDURE 191

of proof lies, and the defendant whose statement, confirmed by
the oath, holds good, that is to say, in whose favour the pre-
sumption operates if there is no proof. It is therefore of great
importance that these parts should be assigned correctly.
Because the stringent rules of Islamic law as regards evidence
bring it about that no proof can be offered in many lawsuits, the
problem of deciding who is plaintiff and who defendant often
amounts to deciding whose statement holds good, in whose
favour the presumption operates. It is not always possible to
give an unqualified answer to this question; very often each
party raises claims against the other, and then -both have to
take the oath (this procedure is called tahdluf).

3. Presumptions. The general principle is that the presumption
operates in favour of the party who denies, in contrast to the
party who affirms, or claims. In a litigation concerning the
usufruct in a contract of tjdra this is the lessor, but in a litigation
concerning the rent it is the lessee. Simple cases like this are
numerous, but even more numerous are the complicated ex-
amples which taken in their totality constitute a very intricate
subject with a great many differences of opinion between the
authorities of the school in question. The following examples
are intended to illustrate certain relevant considerations. In
the first place, objective probability is taken into account. In
litigation concerning the ownership of domestic utensils, the
presumption operates in favour of the wife as regards articles
destined to be used by women, and vice versa. 4 instructs B
to buy a slave for 1,000 (dinars) and hands the money over to
him; the slave whom B has bought is worth 1,000 but 4 claims
that B has paid only 500; then the presumption operates in
favour of B, But if 4 has not yet handed over the money and
the slave is in fact worth only 500, the presumption operates
in favour of 4. In a litigation concerning mahr the presump-
tion operates in favour of the husband if the amount stated
by him equals the ‘fair makt’ or is more, and in favour of the
wife if the amount stated by her equals the ‘*fair makr’ or is
less; if neither is the case, the oath is offered to both ‘parties
and if both take it judgment is given for the ‘fair. mahr’. Expedi-
ency is taken into account tao. If a minor is in the ‘possession’
(cf. above, p. 136) of a Muslim and of a dhimmi, and the
Muslim claims him as his Muslim slave but the dhimmi claims
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him as his son, the presumption operates in favour of the
dhimmi; being free is to the advantage of the minor, and he
can always become a Muslim. Or, by a more technically legal
reasoning, the statement itself is regarded as a declaration of
intention. For instance, in a litigation concerning shuf’a the
seller mentions a lower price than the buyer; if it has not been
paid yet, the statement of the seller holds good because it can
be interpreted as a rernission; but if it has been paid, the state-
ment of the buyer holds good because the seller is not an inter-
ested party any longer. Similarly, if the husband sends something
to his wife and she claims it was a gift, but he claims it was
a payment of makr, the presumption operates in his favour
because it is he who transfers the ownership. Singularly formal
is the principle of regarding the present condition as decisive.
If the water of a rented mill ceases to flow and the lessee claims
that this has been the case from the beginning of the lease,
but the lessor claims that it has only just happened, the state-
ment of the lessor or of the lessee holds good according to whether
the water flows at the moment of litigation or not. Concurrently
there exists the opposite principle of antedating an event as
little as possible. These two principles can come into conflict.
A Christian dies and his widow is a Muslim but declares that
she adopted Islam after the death of her husband, so that she
should be entitled to inherit, but the other heirs contest this;
according to the first principle, the presumption operates in
favour of the heirs, and this is the prevailing opinion; according
to the second principle, it operates in favour of the widow, but
although this agrees with objective probability it is the opinion
of a minority only. There are cases where a statement holds
good only in part. If an ‘intelligent’ (mumayyiz) minor is in the
possession of a man and claims to be the slave of another, he is
considered the slave of the first.

4. Evidence (bayyina). By far the most important kind of evi-
dence is the testimony (shahdda) of witnesses, so much so that
the term bayyina is sometimes used as a synonym for ‘witnesses’.
The acknowledgement is, strictly speaking, not ‘evidence’ if it is
made during the action; in theory it is weaker than the evidence
of witnesses, and in order to gain its full effect as the most con~
clusive and incontrovertible means of creating obligations, it
must be proved by the testimony of witnesses. Circumstantial
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evidence is not admitted (the isolated case of the kaséma does
not belong systematically to the context of evidence), but the
knowledge of the k4di is a valid basis for the judgment. Written
documents (sakk, wathika) are ignored by the theory, although
the kddi keeps written records; there are no legal acts which
must be embodied in a document, and an explicit ruling of the
Koran which prescribes written documents in certain cases
" (sura ii. 282; cf. xxiv. 33) is interpreted as a recommendation.
Written documents are merely aids to memory, and their
contents are evidence only in so far as they are confirmed by
the testimony of witnesses. At the utmost, a written statement
can be accepted as a declaration. This is the theory; on the part
played by written documents in the practice of Islamic law,
see above, p. 82 f.

Two men or one man and two women, who possess the qual-
ity of ‘adl, are required as witnesses (shahid, pl. shuhid) in a law-
suit;’ a greater number of witnesses does not lend additional
value to their testimony. (For special rules on criminal pro-
cedure, see below, section 7.) Outside a lawsuit, less stringent
demands are made, down to one person who is not a fully
qualified witness. For instance, if a slave delivers an object and
declares that it is a donation of his master, it is lawful to accept
it; or if a minor declares that he has permission to buy an
object, it is lawful to sell it to him. Even in a lawsuit the evidence
of two women only is accepted as valid concerning matters of
which women have a special knowledge, such as birth, virginity,
&c. Whether the witnesses are in fact “ad! must be established
by inquiry. Unbecoming, despicable acts, such as playing
backgammon or entering a public bath without a loin-cloth,
do not nullify the quality of ‘ad! but nevertheless enable the
kadi to reject the testimony of the person in question. (The same
ruling applies to blind persons.) The relevant time is that of
giving evidence, not of witnessing the event on which evidence.
is given. In order to prove that a person is incompetent to give
evidence, it is not sufficient to say ‘he is a sinner’, but details
must be given, or it must be proved that the party in whose
favour he is to testify has himself acknowledged that he is not
‘adl, or that he has been hired. Also incompetent to give

! The other schools of law accept also the evidence of one man together with
the cath of the plaintiff in lawsuits concerning property and obligations.




194 PROCEDURE

evidence are near relatives of the party in whose favour and
personal enemies of the party against whom evidence is to be
given. The witness can testify only to what he has seen himself,
except in matters such as family relationship or death. The
testimony of both witnesses must be identical; in certain well-
defined cases only small divergencies are tolerated, for instance
if one testifies with regard to 1,000 (dinars) and the other with
regard to 1,100. But if two witnesses testify that A killed B on
a certain day in Mecca, and two others that he killed him on
the same day in Kufa, both testimonies are invalid. The testi-
mony of dhimmis in matters concerning other dhimmis is accepted.

If the defendant is absent, the kddi may send a copy of the
evidence to the kdadi in whose district the defendant is living,
but this must be accompanied by witnesses who can testify not
only on the authenticity but on the contents of the document.
If the primary witnesses do not or cannot appear, indirect
evidence, i.e. evidence concerning their testimony (shahdda ‘ald
shahdda) can be submitted; two witnesses must testify on the
deposition of each of the primary witnesses, but the secondary
witnesses can be the same for each of them, so that two altogether
are sufficient,

The technical rules concerning evidence have sometimes
surprising consequences. In the example of the purchase of a
slave, for instance, the statement of the seller as to the price is
not taken into account at all, and in the example of litigation
concerning shuf“a it is not taken into account if the price has
been paid, because he is now a “stranger’ (khdrij, ajnabi) and not
an interested party, and is not sufficient as a witness. Valid
evidence can, in fact, normally be secured only if the transac-
tion was concluded in the presence of recognized witnesses.
This is the starting-point for the institution of professional
witnesses (‘udil, pl. of ‘adl) or ‘notaries’.

If evidence is given, it is admitted only in so far as it does not
necessarily contradict the assertions of the party who produces
it; each party is bound by his own assertions. If someone claims
to have received an object as a donation and produces evi-
dence that he bought it at a later date, the evidence is admitted
because the donor may have repudiated the donation and the
donee may have had to buy the object; if he produces evidence
that he bought it at an earlier date, it is not admitted because
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the claim of a donation implies the acknowledgement that the
object was the property of the donor before. Also, if someone
claims that a house is his property and produces evidence of
a specific acquisition of ownership, for instance by purchase
or inheritance, the evidence is admitted, but not if he claims
a specific acquisition of ownership and produces evidence of
simple ownership only.

5. Consideration of evidence and judgment. The emphasis of the
Islamic law of procedure lies not so much on arriving at the
truth as on applying certain formal rules. The kddi must not,
it is true, give judgment against his own knowledge, and other
provisions, too, show concern for establishing the facts, but,
generally speaking, the formal rule of procedure is observed for
its own sake. If in the example of litigation doncerning mahr
both parties take the oath, judgment is given for the ‘fair mahr’.
If the parties to a sale dispute the amount of the price and both
take the oath, the sale is annulled at the demand of one of them.
The procedure in the case of /i*dn, if both husband and wife take
the oath, reveals a similar attitude.

If both parties produce evidence, the number of the witnesses
produced by each, beyond their minimum number, isirrelevant.
There is no examination of the witnesses, or of the likelihood of
their testimony being true. There are only two possibilities: one
of the two testimonies is given preference, in analogy with the
doctrine of presumptions, or fakdtur, the conflict of equivalent
testimonies, takes place.

The rule followed in the first case is that the evidence of the
party who has not the benefit of the presumption is given
preference; this is a consequence of the general rules concerning
the burden of proof. If both the possessor and a ‘stranger’
produce evidence of simple ownership, the evidence of the latter
is given preference because the burden of proof rests on him.
But if the evidence of the possessor is more valuable because
it is more specific, e.g. evidence of acquisition of ownership
by purchase, this last is given preference. Another considera-
tion that is used to decide which of two testimonies is to be
given preference, often with surprising results, is that of their
respective dates.

Tahdtur takes place, for instance, if each of two parties proves
that he has bought the same object from the other; the solution
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of this case is a matter of dispute. If cach of two parties has
more than three beams supported by the dividing wall of their
adjoining houses, the wall is adjudicated to both as common
property. The same judgment is given if both prove possession
of the same piece of real property; but if one can prove the fac-
tual exercise of control, e.g. that he has dug on it, his evidence
is given preference. If there are several claimants, and each
produces evidence equivalent to that of the others; the object
is adjudicated to all in common property. For instance, A proves
that he has bought an object, B that it has been donated to him
and that he has taken possession, C that he has inherited it from
his father, D that he has received it as a charitable gift and has
‘taken possession; then one-quarter is adjudicated to each. In
cases like this, instead of a decision being given in favour of one
of several mutually exclusive claims, they are partially recog-
nized although they cannot all be true; this shows the formal-
istic character of the Islamic law of procedure and evidence
very clearly.

Judgment (kadd’) must be given according to the doctrine of
the school of law to which the kddi belongs; should he deviate
from it, the validity of his judgment is contested. The kddi
cannot revoke his judgment once he has given it. If, in the
example of the two pairs of witnesses who testify to a killing
(above, p. 194), those who testify to the killing in Mecca ap-
pear first and judgment is given, and those who testify to the
killing in Kufa appear afterwards, only the second testi-
mony is invalid. A judgment given on the basis of false
testimony is valid, at least before the forum externum, sometimes
even before the forum internum. If a woman obtains, by false
evidence, the judgment that she is married to a certain man,
it is lawful for her to have intercourse with him. Retractation
of the testimony does not make the judgment that is based on
it invalid, but the witnesses become liable for the damage
caused by the judgment.! What is to be considered as damage
is narrowly defined from case to case; repudiation after the
marriage has been consummated is not included. Another
kadi can reverse the judgment only if it amounts to a grave
mistake in law, that is to say if it goes against the Koran, a
recognized tradition, or the consensus.

* On the punishment for giving false evidence, see above, p. 187.
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The kadi is not liable for his official acts. If he sells a slave
in order to satisfy creditors, and the slave is vindicated so that the
price must be returned to the buyer, but the money has been
lost while it was held by the £ddi, the creditors bear the loss.

6. Execution and self-help. No sharp distinction is made between
execution and self-help. Islamic law still envisages the primor-
dial method of starting an action, which consists of the plaintiff
seizing the defendant and hauling him before the judge. If the
plaintiff declares that he has witnesses, the kddi may demand
a surety for the person of the defendant for three days, or
alternatively the plaintiff may watch over the person of the
defendant, following him wherever he goes but not entering
his house with him, for the same period (this personal super-
vision is called muldzama). If the defendant defaults, the surety
is imprisoned; he on his part may have the defendant imprisoned
in order to make sure of his appearance. But the defendant
cannot be forced to plead; he is entided to decline (nukal) to
answer questions or to take the oath, except in the cases of
li'an and kasama, where a plea or the taking of the oath may
be enforced by imprisonment. Still less may a confession be
extracted by torture,

There is no execution ex officie in matters of jindydt; the state
merely puts its administrative agencies at the disposal of the
interested parties; but the execution of the kadd punishments is
a duty of the imdm; the kddi is responsible for the carrying out
of ta’zir, and he controls the prison.

Judgments concerning the law of property and obligations
are enforced by imprisonment (kabs) of the debtor until he pays;
if he claims to be poor, he is imprisoned only for a debt arising
out of transactions which imply the payment of a consideration,
such as sale, loan, suretyship, also for makr which is due for
immediate payment, but for other debts only if the creditor
proves that he has means, He i3 kept in prison until the kadt
has become convinced that he would pay if he could. Also
imprisoned is the usurper who claims that the object which he
has usurped has perished, until the kddi has become convinced
that he would surrender it if it still existed. This imprison-
ment is defined as a term of about two or three months, but
it continues if the creditor proves that the debtor has means;
if the debtor becomes ill, he is released from prison. Judicial
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distraint is unknown in Istamic law. If the debtor is released
from prison as being unable to pay, he is declared bankrupt
(muflis); it is contested whether this wipes out his debts, or
whether the creditor or creditors may still resort to self-help
by watching over his person and taking from him the surplus
of his earnings.

7. Special features of criminal procedure. No woman may act as
kddi, and no arbitrator may be appointed, in cases concerning
hadd punishments and retaliation. Proof is made more difficult
than in other matters; the evidence of women is not admitted,
and in the case of zind four male witnesses are required. Transfer
of evidence to another kddi and indirect evidence are not
admitted, and the appointment of a deputy to exact fadd and
kisds is impossible. Notwithstanding these features common to
Jindyat and hadd, the general concept of a penal law does not
exist in Islam, Whereas in other matters there exists, to a cer-
tain extent, the religious duty of giving evidence, in lawsuits
concerning offences punishable by kadd it is considered more
meritorious to cover them up than to give evidence on them,
and the oath is disregarded as an element of proof. In all these
matters a surety for the person of the defendant can be de-
manded only if at least part of the evidence has been heard.
It is true that all these dispositions had little effect in providing
legal protection in practice.
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THE NATURE OF ISLAMIC LAW

1. THE nature of Islamic law is to a great extent determined
by its history, and its history is dominated by the contrast
between theory and practice. The remarks that follow are in-
tended to complete from a systematic point of view the histori-
cal account of the subject.

Islamic law does not claim universal validity; it is binding
for the Muslim to its full extent in the territory of the Islamic
state, to a slightly lesser extent in enemy territory,! and for the
non-Muslim only to a limited extent in Islamic territory. More
important than this self-imposed limitation is the fact that
Islamic law is conscious of its character as a religious ideal;
it believes in a continued decadence since the time of the
caliphs of Medina, ‘the caliphs who followed the right course’,
and it takes the corruption of contemporary conditions for
granted. As far as the scope of the concepts obligatory/in-
different /forbidden is concerned, Islamic law is to some extent
content with mere theoretical acknowledgement; this is obvious
from the existence of the two intermediate categories, recom-
mended and reprehensible. The same tendency appears in the
treatment of infringements of those religious duties which are
not sanctioned by hadd punishments; no legal penalties are
provided for them unless they are accompanied by a denial of
their obligatory character. Nevertheless, whether the pro-
hibitions are sanctioned by penalties, such as that of drinking
wine, or not, such as that of eating pork, they are meant as
injunctions to refrain. But even the hadd punishment lapses in
certain cases through active repentance. On a different system-
atic plane stands the theory of duress; if duress is recognized,
its effect is not only to remove the penal sanction but to make
the act itself allowed. Still wider is the scope of the doctrine

T For instance, according to Hanafidoctrine the Muslims may conclude trans-
actions involving ribd with non-Muslims in enemy territory.
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_ that necessity dispenses Muslims from observing the strict rules
of the law, Within the orbit of the concepts valid /invalid,
Islamic law, it is true, claims absolute validity, but even here
a hypothetical element enters with the idea that this is what
things ought to be in the ideal Islamic state. The admission
of the validity of legal devices (hiyal) serves to counteract, in
practice, the claims of the theory.

Islamic law did not remain immune from malpractices
within its own sphere of application, such as bribing of kadis
and witnesses, and high-handed acts of governments and indi-
viduals with which the kagt was powerless to deal. The degree
to which this happened depended on the character and the
strength of the government, and the most unblemished period
in this respect probably coincided with the prime of the Otto-
man Empire. The early "Abbisid period, on the other hand,
was distinguished by frequent acts of usurpation (ghash), mis-
appropriation of private property; this is why Islamic law
treats of ghash in great detail, with the tendency to protect the
lawful owner as much as possible. But Islamic law takes a
matter-of-fact view of other abuses when it considers valid the
appointment of a kidi who is not “adl, ‘of good character’, or
the judgment of the kadi if he accepts the evidence of a witness
who is not “ad!, or even the appointment of a k4di by a political
authority which is not legitimate,

2. The central feature that makes Islamic religious law
what it is, that guarantees its unity in all its diversity, is the
assessing of all human acts and relationships, including those
which we call legal, from the point of view of the concepts
obligatory { recornmended [ indifferent /reprehensible/ forbidden.
Law proper has been thoroughly incorporated in the system
of religious duties; those fundamental concepts permeate the
juridical subject-matter as well, Just as in the field of wor-
ship the obligatory and indispensable acts are accompanied by
others which are only recommended, the heirs are recommended
but not obliged to pay the debts of the deceased, and even the
next of kin who has the right to demand retaliation for inten-
tional homicide is recommended to waive it against payment
of the blood-money. It might therefore seem as if it were not
correct to speak of an Islamic law at all, as if the concept of
law did not exist in Islam. The term must indeed be used with
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the proviso that Islamic law is part of a system of religious
duties, blended with non-legal elements. But though it was
incorporated into the system of religious duties, the legal subject-
matter was not completely assimilated, legal relationships were
not completely reduced to and expressed in terms of religious
and ethical duties, the sphere of law retained a technical
character of its own, and juridical reasoning could develop
along its own lines. That the concepts allowed /forbidden and
valid finvalid were to a great extent coextensive, made it
possible for this last pair, together with the kindred concept of
a legal effect, to be fitted into the system. There exists, thus, a
clear distinction between the purely religious sphere and the
sphere of law proper, and we are justified in using the term
Islamic law of the legal subject-matter which, by being incor-
porated into the system of religious duties of Istam, was either
materially or formally, but in any case considerably, modified.
This legal subject-matter became Islamic law not merely by
having considerations of a religious or moral kind introduced
into it, but by the much subtler process of being organized
and systematized as part of the religious duties of the Mus-
lims. There remains a certain contrast between the legal
subject-matter and the principles of its formal organization.
Islamic law is systematic, that is to say, it represents a
coherent body of doctrines. Its several institutions are well put
into relation with one another; the greater part of the law of
contracts and obligations, for instance, is construed by analogy
with the contract of sale. Furthermore, the whole of the law is
permeated by religious and ethical considerations; each insti-
tution, transaction, or obligation is measured by the standards
of religious and moral rules, such as the prohibition of interest,
the prohibition of uncertainty, the concern for the equality of
the two parties, the concern for the just mean or average (mithl).
In theory we can distinguish these.two processes of systema-
tization, in practice they merge into each other. The reason why
the several contracts resemble one another in their structure
. so much is largely to be found in the fact that the same
concern for the same religious and moral principles pervades
them all. The two processes of Islamicizing and systematizing
were concurrent; religious and moral norms and a structural
order were together imposed on the raw material that was to
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become Islamic law. It was the first legal specialists themselves
who created the system of Islamic law; they did not borrow
it from the pre-Islamic sources which provided many of its
material elements.

3. Being a “sacred law’, Islamic law possesses certain hetero-
nomous and irrational features, but only to a limited degree.
Itis heteronomous in so far as two of its official bases, the Koran
and the sunna of the Prophet, are expressions of Allah’s com-
mands. But beside them stands the consensus of the community,
and although this principle, too, is covered by divine authority,?
it represents a transition to an autonomous law; it is also the
decisive instance. It decides the interpretation of Koran and
traditions, and determines which traditions are to be considered
authentic; it even sanctions interpretations of Koranic passages
which are at variance with their obvious meaning.2 But from
the fourth/tenth century onwards, and until the growth of legal
modernism in the present generation, there has been no official
scope tor independent new developments, and what develop-
ment there has been consists, on principle, only of interpretation
and application. A very limited scope remains for the ikhtiyar,
the ‘choice’ of or ‘preference’ for a given opinion, above all in
consideration of the fasdd al-zaman. If, for instance, in a contract
of suretyship for the person, production of the debtor before the
kddi is stipulated, the older Hanafi doctrine holds that produc-
tion in the market-place is sufficient, but the opinion ‘chosen in
the present time’ holds that it is not; this is based on the
doctrineof Zufar (d. 158/775), who, although a prominent disciple
and companion of Abii Hanifa, does not belong to the triad
of the highest authorities of the school (AbhG Hanifa, Abd Y-
suf, and Shaybani). Extreme cases like this are rare; in most
cases ikhtiygr is limited to the elimination of differences of
opinion among earlier authorities, including those of the period
after the ‘closing of the gate of jtikdd’.

The irrational elements in Islamic law are partly of religious-

1 See above, p. 47, on its having found expression in a tradition from the Prophet:
‘my community will never agree on an error’.

3 For instance, the text of sura v. 6 states quite clearly: ‘O you who believe, when
you rise up for worship, wash your faces and your hands up to the elbows, and wipe
over your heads and your feet up to the ankles’; the law nevertheless insists on

washing the feet, and this is harmonized with the text by various means. For
another example, see above, p. 18 1.
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Islamic and partly of pre-Islamic and magical origin. Examples
are the magical formula of zikdr, the Islamic procedure of
lidn, the ancient Arabian kasdma, and the nature and function
of legal evidence in general. Even that great systematizer,
Shifi‘i, often did not succeed in rationalizing these institutions
to his satisfaction. But the legal subject-matter, whatever its
provenance, also.contained rational elements, and, above all,
it was organized, systematized, and completed not by an irra-
tional process of continuous revelation but by the method of
interpretation and application which by its very nature had to
be rational. In this way Islamic law acquired its intellectualist
and scholastic exterior.

It might be thought that the application of religious and
moral norms, which are non-legal, to legal subject-matter
would normally have led to irrational decisions. This, how-
ever, is only rarely the case, and when it happens the Muslim
lawyers are generally conscious of the fact that it is an exception
to the general rules, to analogy. On the contrary, the religious
and moral considerations are an essential part of the systematic
structure of Islamic law. Whereas Islamic law presents itself
as a rational system on the basis of material considerations,
its formal juridical character is little developed. Even the two
formal legal concepts, valid and invalid, are continually pushed
into the background by the Islamic concepts, allowed and
forbidden. The aim of Islamic law is to provide concrete and
material standards, and not to impose formal rules on the play
of contending interests, which is the aim of secular laws. This
leads to the somewhat surprising result that considerations of
good faith, fairness, justice, truth, and so on, play only quite
a subordinate part in the system,

4. It follows from the heteronomous and irrational side of
Islamic law that its rules are valid by virtue of their mere
existence and not because of their rationality. This is particu-
larly obvious in the law of evidence, which is indeed beset with
particular difficulties, but it also occurs elsewhere. If a boy is
mutilated unintentionally on being circumeised, the full blood-
money is to be paid, but only half the blood-money if he dies of
this mutilation; half of the cause of the death is attributed to
the circumcision itself, because this alone may also cause death,
and only half to the mutilation; only this second half creates
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liability because the performance of circumcision, which is in
any case recommended (and according to the Shafii and the
Hanbali school even obligatory), does not in itself create lia-
bility. If the owner of a wall which threatens collapse sells it
after he has been asked to demolish it, and it then collapses
and kills someone, neither the seller nor the buyer is liable: not
the seller because he was not the owner at the time it collapsed,
and not the buyer because he had not been asked to demolish
it. Islamic law allows the loan of real property, and this must
necessarily be gratuitous; on the other hand, the owner is, on
principle, liable for the land-tax, and the fact that he has lent
the property changes nothing in that. It is no concern of the
lawyers that a contract under which the owner would not only
lend his property but remain liable for the land-tax, is im-
possible in practice, as long as they are satisfied that it does not
infringe the rules of the sacred Law. The law of inheritance
is particularly rich in practically impossible cases, which are
discussed in detail.

The heteronomous and irrational side of Islamic law also
called for the observance of the letter rather than of the spirit
and facilitated the vast development and wide rccogmtlon of
legal devices, including legal fictions.

5. The opposite tendency, taking material facts into account,
diverging from the formally correct decision for reasons of
fairness or appropriateness, is not unknown in Islamic law; it
appears in istihs@n (and istislah). But this principle, both in theory
and in its actual application, occupies too subordinate a position
for it to be able to influence positive law to any considerable
degree. However much considerations of fairness and appro-
priateness entered into the decisions of the earliest lawyers, in
the fully developed system the principle of istihsdn (and istislah)
is confined to wvery narrow limits and never supersedes the
recognized rules of the material sources (Koran and sunna),
their recognized interpretations by the early authorities, and
the unavoidable conclusions to be drawn from them; it often
amounts merely to making a choice between the several
opinions held by the ancient authorities, that is to say, tkktiydr.
Occasionally, too, custom is taken into account by istthsdn. (For
examples of istihsdn, see above, pp. 146 n.1, 152, 155, 157,
179, 183.)
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6. Islamic law possessesanimpressive numberoflegal concepts,
both special and generic, but they are, generally speaking,
broad and lacking in positive content; they are derived not
from the concrete realities of legal life but from abstract thought.
This has the consequence that differences between two genera
are often not greater or more essential than those between
several species within the same genus; instead of an antithesis
between two concepts, there are graded transitions from the
central core of one concept to that of another, with correspond-
ing gradations of the legal effects. This way of thinking is
typical of Islamic law. For instance, the finder may use the
found property if he is poor, but not if he is rich; if he is rich,
he is only entitled to make a charitable gift (sadaka) of it; but it
is, nevertheless, not a full sadaka because he is entitled to give
it to his poor parents or children, which he may not do if he
makes a sadaka proper. The term is used in a still wider sense
of the purpose of a wakf, which may be anything not incom-
patible with the tenets of Islam. Another typical example is
provided by the concepts of thing (‘ayn), res in commercio (mal),
substance (rakaba), and usufruct (manfa'a), and by the contracts
of which they may form the object.!

Closely connected with this way of thinking is the casuistical
method, which is indeed one of the most striking features of
traditional Islamic law. Islamic law concentrates not so much
on disengaging the legally relevant elements of each case and
subsuming it under general rules—as on establishing graded
series of cases. The extreme links of two series proceeding from
different concepts can closely approach and even almost co-
incide with each other, and then there is a sudden change in the
legal effect; this is the subject of the doctrine of furik. In parti-
cular, the following uses of casuistical method can be distin-
guished: (1) decisions concerning pre-Islamic or early Islamic
transactions, such as the muzdbana; (2) casuistical treatment as
a literary form, where the underlying rule is implied by the
juxtaposition of parallel and particularly of contrasting cases;
{3) casuistical decision of as many cases as possible, including
purely imaginary ones, in order to cover all possibilities when
their subsumption under general norms proves impossible;

1 Cf. also the several meanings of the terms sahih, mufizan, and tamm (above,
pp. 121, 195. 152).
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(4) decisions of intricate cases which are difficult to decide on
the basis of recognized rules. Some of these are, in fact, prob-
lems which had arisen in practice, but mostly they are questions
designed as exercises in ingenuity and systematic speculation;
some of the fiyal belong to this category.

7. The way in which Islamic law, in various countries and
at various times, reflected, reacted to, and influenced society
has been the object of a number of studies. On the other hand, .
a sociological analysis of its structure has hardly been under-
taken so far, and the elementary remarks which foliow merely
aim at providing a starting-point and showing the appropriate-
ness of this approach to the subject.

One important criterion of the sociology of law is the degree
to which the legal subject-matters are distinguished and differ-
entiated from one another. There is no such distinction in
Islamic law. This is why rules of procedure are invariably
intertwined with rules of substantive law; and rules of consti-
tutional and administrative law are scattered over the most
diverse chapters of the original treatises. Public powers are,
as a rule, reduced to private rights or duties, for instance the
right to give a valid amdn or safe-conduct, the duty to pay the
zakat or alms-tax, or the rights and duties of the persons who
appoint an individual as imam or caliph, and the rights and
duties of this last. This is all the more significant as the Arabic
language possessed an abstract term for ‘authority, dominion,
ruling power’ in the word sultan, a word which came to be
used as a title only from the fourth/tenth century onwards; but
Islamic law did not develop the corresponding legal concept.
For the same reason, the essential institutions of the Islamic
state are construed not as functions of the community of be-
lievers as such, but as duties the fulfilment of which by a
sufficient number of individuals excuses the other individuals
from fulfilling them; in fact, the whole concept of an insti-
tution is missing.
~ In the field of what, in modern terminology, is called penal
law, Islamic law distinguishes between the rights of Allah and
the rights of humans, and only the rights of Allah entail a penal
sanction in the proper meaning of the term. Even here, in the
centre of penal law, the idea of a claim on the part of Allah
predominates, just as if it were a claim on the part of 2 human
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plaintiff. The lack of an office of public prosecutions is, in part,
supplied by the fisba, the office of the mubtasib, but it is signi-
ficant that the very term mufitasib denctes a person who seeks
to gain religious merit by his zeal for the sacred Law. The
second great division of what we should call penal law belongs
to the category of ‘redress of torts’, a category straddling civil
and penal law which Islamic law has retained from the law of
pre-Islamic Arabia, where it was an archaic but by no means
unique phenomenon (cf. above, pp. 6, 148, 160, 177 £.). Already
the law of pre-Islamic Arabia had placed the emphasis on the
civil side, and the same holds true of Islamic law.! Here the
concept of criminal guilt hardly exists, and apart from the
religious expiation of the kgffara and, particularly, the ‘ukiiba
of the Malikis, there is no fixed penalty for any infringement
of the rights of a human or the inviolability of his person and
property, only the exact reparation of the damage caused;
monetary fines are unknown. Also the execution of the judg-
ment in this sphere is, in principle, a matter for the party in
whose favour it is given. These two great divisions of what, in
modern terminology, would be the penal law of Islam, corre-
spond closely to the two sources from which the sociology of
law derives all penal law.

Covering hoth fields there is the ta"zir; the £ddi may punish
at his discretion any act which in his opinion calls for punish-
ment, whether it infringes the rights of Allah or the rights of
humans. The ta’zir belongs therefore to penal law proper, but
even here Islamic law has not envisaged the imposition of fines.
Sociologically speaking, the la'zir stands by itself, and it has
also a separate history. It belongs neither to ancient Arabian
customary law which was ratified by Islam, nor to Islamic
legislation which appeared in the Koran and in the traditions
from the Prophet. It was the first Muslim £ddis in the Umayyad
period who found themselves called upon to punish, at their
discretion, all kinds of acts which threatened the peaceful exist-
ence of the new Islamic society which was coming into being.
The penal sanctions which had been imposed by the caliphs
of Medina in the first half of the first century of Islam had
served the same purpose; as far as they survived as recognized

1 Islamic law distinguishes, however, between civil liability for a tort and civil
liability arising from a breach of contract.
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rules, they were incorporated in the Islamic legislation; as
far as this was not the case they, too, had to be interpreted
as ¢azir by the theory of Islamic law. Ta'zir, being an extension
of the original sphere of penal law proper, filled a need that
was felt in practice, and this need made itself felt sufficiently
early for the first specialists of Islamic religious law to incor-
porate it in its official doctrine. But the needs of Islamic society
did not stop there, and further extensions of penal law, and the
creation of agencies which were to apply them, such as the
hisha and the nazar fil-mazilim, became inevitable. At the time,
however, when the specialists of Islamic law had to take notice
of them, the outlines of the system had already been firmly laid
down, and this is why strict theory could admit them, as it were,
only on sufferance. Still later developments, such as the Otto-
man kdnin-names, were completely ignored by the theory. The
sociological character of this portion of the reality of penal law
in Islam has remained constant, although its place in the official
theory of Islamic law is not uniform.

8. The sociology of law shows that there are two methods by
which legal subject-matter is brought into a system, the analy-
tical and the analogical method. Islamic law represents this
latter type of systematizing in great purity. The existence of
well-developed legal concepts is not typical of the first method,
neither is the existence of a casuistical method typical of the
second. But both the nature of the Islamic legal concepts and
the nature of its casuistical method show that Islamic legal
thought proceeds by parataxis and association. Above all, the
method of kiyds, one of the four ‘roots’ or principles of Islamic
law, is purely analogical. Al these features are manifesta-
tions of a typical way of thinking which pervades the whole of
Islamic law.

As regards the formal character of positive law, the sociology
of law contrasts two extreme cases. One is that of an objective
law which guarantees the subjective rights of individuals; such
a law is, in the last resort, the sum total of the personal privileges
of all individuals. The opposite case is that of a law which
reduces itself to administration, which is the sum total of
particular commands. Islamic law belongs to the first type, and
this agrees with what the examination of the structure of
Islamic ‘public’ law has shown. A typical feature which results
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from all this is the private and individualistic character of
Islamic law. However prominent a place a programme of social
reform and of improving the position of the socially weak
occupied in the Koran, Islamic law, in its technical structure,
is thoroughly individualistic. This shows itself, for instance, in
the structure of the law of inheritance (as opposed to the social
effect of its rules), where each heir becomes immediately the
owner of his individual portion, or even in the institution of
wakf, the social effects of which have been very considerable,
but which, in its technical function, is strictly individualistic, in
so far as the provisions laid down by the founder have the force
of law. In Islamic law, as in other laws, we must distinguish
between the social intentions of the legislator and the socio-
logical character of his law.

9. Islamic law represents an extreme case of a ‘jurists’ law’;
it was created and further developed by private specialists, a
phenomenon well known to the sociology of law. There are
certain parallels between the functions of these specialists in
Islamic and in Roman law, but the differences are more im-
portant. In Roman law it was the growing importance of
commercial life which called for the creation of corresponding
legal forms; in Islamic law it was the religious zeal of a growing
number of Muslims which demanded the application of religious
norms to all problems of behaviour. The formation of Islamic
law took place neither under the impetus of the needs of practice,
nor under that of juridical technique, but under that of reli-
gious and ethical ideas. If the Roman jurists were to be useful
to their clients, they had to try to predict the probable reactions
of the magistrates and judges to each transaction; if the earliest
Islamic lawyers (and if we are entitled to speak of an Islamic
law, we are entitlgd to cail the specialists in it lawyers) were to
fulfil their religious duty as they saw it, they had to search
their consciences in order to know what good Muslims were
allowed or forbidden to do, which acts of the administration
they ought to accept or to reject, which institutions of the cus-
tomary practice they were entitled to use and which they ought
to avoid. At the very time that Islamic Jaw came into existence,
its perpetual problem, that of the contrast between theory and
practice, was already posed. That this contrast was not fortui-
tous is shown both by historical and by sociological analysis.
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The way in which Islamic law reacted to practice is well
illustrated by the phiyal. The hiyal offer an instructive example
of what, according to the sociology of law, is one of the two
primary sources of law, the ‘concerted action of interested
parties’. This action leads to ‘typical agreements’, which are
the fiiyal. In concluding their agreements, the interested parties
calculate to a nicety the chances of their receiving ‘legal
sanction’ by the kddi, and they adapt their formal engagements
to ‘calculated risks’. The formal engagements do:not exist for
their own sake, they are concluded for an ulterior purpose.
The accretions to the law which were brought about by the
concerted action of interested parties existed, to begin with,
‘outside the law’; the guaranty.of legal sanction which the
official administration of justice conld provide was not sufficient
to assure the effectiveness of their agredments; they required
an additional guaranty, and this was provided by ‘convention’.

Thehiyalform only part of the customary commerciallaw which
developed, beside the ideal law of strict theory, in the Islamic
countries of the Middle Ages. Because Islamic law is a jurists’
law, legal science is amply documented, whereas the realities
of legal life are much less known and must be laboriously re-
constructed from occasional evidence. It was the ‘learned
jurists’, the specialists in Islamic law, themselves, who by their
‘creative imagination’ not only invented the more complicated
kival for their customers, the merchants, but reconciled the
existing customary law with the official administration of
justice by the kddi. One result of their activity is the Maliki
‘amal; another exists in the works on skurii¢ and kindred subjects.
The concept of ‘precaution’ dominates the literature of Aiyal
and shurit, as it had dominated the activity of the earliest
specialists in ‘Islamic law. These three manifestations of legal
life in Islam have little in common from the Muslim doctrinal
point of view; but sociological analysis shows their inherent
parallelism.

10. Islamic law provides the unique phenomenon of legal
science and not the state playing the part of a legislator, of
scholarly handbooks having the force of law (to the extent to
which Islamic law was applied in practice). This depended on
two conditions: that legal science guaranteed its own stability
and continuity, and that the place of the state was taken by
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another authority, high enough to impose itself on both the
government and the governed. The first condition was met by
the doctrine of consensus which led to a cumulative elimination
of differences of opinion; what differences could not be elimi-
nated were made innocuous by the mutual recognition of the
several schools of law as equally orthodox. The second condi-
tion was met by the fact that Islamic law claimed to be based
on divine authority. This claim was reinforced by the pro-
gressive reduction of the human element of personal opinion,
until only the mechanical method of reasoning by analogy
remained, and even the use of this method was put out of reach
of the later generations by the doctrine of the ‘closing of the
gate of independent reasoning ({jtikdd)’. The traditionalism of
Islamic law, which is perhaps its most essential feature, is
typical of a “sacred law’,
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(The first of two, where combined numbers are given, refers to the Islamic,
and the second to the Christian era} -

AD, 622. Ermgratmn {hijra) of Muhammad, the Prophet, from Mccca to
Mcedina; beginning of the Islamic era.

A.D. 632. Death of Muhammad.
9f632-40/661. The caliphs of Medina: Abii Bakr, ‘Umar, "Uthman, "Ali.
41/661—-132/750. The dynasty of the Umayyads.
65/685-86/705. The Umayyad caliph *Abd al-Malik,
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114/752 or 115/753. Death of “Ata’ of Mecca.
120/758. Death of Hammad ibn Abi Sulaymin of Kufa.
122/740. Death of Zayd ibn ‘All, alleged author of a compilation of
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241/855. Death of Ibn Hanbal, Traditionist; beginnings of the Hanbali
school.
264/878. Death of Muzani, a disciple of Shafi'i; the Shafi'i school
established.
270/884. Death of Diwiid ibn Khalaf, founder of the Zahiri achool.
297/910. Foundation of the Fatimid caliphate.
310/923. Death of Tabari, founder of a school of law. Gradual “Closing
of the Gate of Ltihad’.
321/933. Death of Tahawi, a Hanafischolar.
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¢. 447/1055-541/1146. The movement of the Almoravids in north-west
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456/1065. Death of Ibn Hazm, a Zahiri scholar.

524{/1130. Death of Ibn Tamart, founder of the movementof the Almohads.
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handbook.
1451-81. The Ottoman suftan Mehemmed 11.
1481-1512, The Ottoman sultan Bayezid 1I.
1512~20. The Ottoman sultan Selim I.
1520-60. The Ottoman sultan Siileyman 1.
052/1545-082/1574. Abul-Su‘iid, Grand Mufti (Shaykh al-Islam).
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handbook.

975/156%. Death of Ibn Hajar, author of an authoritative Shifi'i handbook.
1006/1506. Death of Ramli, author of an authoritative Shafi'l handbook.
1685-1707. The Mogul emperor Awrangzib “Alamglr; compilation of the

Fatdwd al-* Alamgiriyva (HanalT).
1772. The East India Company assumes sovereign rights; starting-
point of Anglo-Muharmmadan law,
1200/{1986, Beginning of the agitation of “Uthmin ibn Fidi (Fodio), foun-
der of the Fulini movement,
1201/178%. Death of Muhammad ibn "Abd al-Wahh3b, religious founder of
the Wahhibi movement,
1808-35. The Ottoman sultan Mahmiid II; start of the reform movement
in the Ottoman Empire.
1830. French conquest of Algeria; starting-point of the Droit musulman
. algérien.
1839-61. The Ottoman sultan "Abdiilmejid ; the Khaj-i sherif of Giilhane
(1839); legislation of the Tanzimd:.
1875. Codification of the Hanafi law of family and inheritance by
Kadri Pasha in Egypt.
1874. The Mgells (Ottoman Civil Code) promulgated.
1Bgg. Avent-projet of a Civil and Commercial Code (Code Santitlana) in
Tunisia.
1916, Avant-projet de code du droit musulman algérien (Code Morand) in
Algeria.
1917. Ottoman Law of Family Rights.
1920. Beginning of the modernist legidative movement in Egypt;
. numerous acts until 1g55.
1926. Abolition of Islamic law in Turkey,
1926-38. Modernist legislation in Iran.
1937 Shariat Act in British India.
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1939. Dissolution of Muslim Marriages Act in British India.

1951. Jordanian Law of Family Rights.

1953. Syrian Law of Personal Status,

1956. Modernist Legislation in Tunisia; Tunisian Code of statut
personnel and inheritance.

1957-8. The Mudzwenvana (Code of statut personnel and inheritance) in

Morocco.

1959. Iragian Law of Personal Status.

1961. Muslim Family Law Ordinance in Pakistan.
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Wansuarist (d. 914/ 1508), "Uddat ol-Furik

Works on ashbih wa-naza'ir, kawi‘id -
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TauAnawi (wrote 1158), Kashf (or Kashshdf) Ispilahat al-Funiin {(a general
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Works on ikhtilaf:

Aru YOsur (d. 182/798B), al-Redd “ald Sivar al-Awza™, and ITkhtilsf Abi
Hanifa wa-bn Abi Layld (polemical).
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Moujtahid (cf. R. BrunscHVIG, ‘Averrods juriste’, in d’orientalisme .
Lévi-Provengal, i, Paris 1962, 35-68); part translations: A. LAmtcrm,
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testaments, des successions, des jugemenis, Algiers 1028; the same, Livre dex
dchanges, Algiers 1g40; G.-H. Bousguer, ‘Le livre de l'interdiction’,
R.A. 1940, 41-40. . :

SuA'rANT (d. 973/1565), al-Mizin al-Kubrd {derived from Muhammad ibn
*Abd al-Rahmin al-Dimashki [wrote 780/1378), Rahmat al-Umma, a Shafi'l
handbook); transl, M. PerroN, Balance ds la loi musuimane, Algiers 1898.

Kitib al-Fikh "ala *l-Madhahib al-Arba’a (a modern handbook; 12, published
by the Egyptian Ministry of Wakfs, Cairo 1931 ; ii*~iv, by ‘ApD AL-Rag-
MAN AL-JAaZIR, Cairo 1935--8; has not been completed).
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Stupies: 1. Gorbzmer, Die Zdhiriten, Leipzig, 1884, 37-39; the same,
‘Zur Litteratur des Ichtildf al-madzihib’, Z.D.M.G. xxxviii (1884),
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1349/1930-1350/1931.
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TA] AL-Din ar-Suekt {d. 771/1370), Tabakdt al-Shifi"iyya al-Kubrd (cf.
G. Makopur, S.1. avii (1962), 57-80).

F. WilsTenrELD, Der Imdm al-Schdfi*f und seine Anhdnger, i-iii, Gottingen
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Ien Api YA'LA (d. 526f1133), Tabakdt al-Handbila.
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Knusuani (d. 371 /981), Kitéh al-Kudat bi-Kurfuba.

NupAxi (8th/14th century), Tdrikh Kudit al-Andalus, ed. E. Lévi-Provengal,
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ABUL-BARARAT AL-Nasari (d. 710{1310), Mandr al-Anwdr,
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SADR AL-SHARI'A AL-THANI (d. 747/1346), Tankih al-Usal, with the author’s
own commentary, al-Tawdih,

Inn aL-Humiwm (d. 861/1457), al-Taheir.

MuLLX Kuusraw (d. 885/1480), Mirkat al-Wusil ild *Ilm al-Usil, with the
author’s own commentary, Mir'dt al-Usil.
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Bazltimore 1g61; cf. also K. 1. SEMAAN, Ash-Shaf'i’s Risalah: Basic Ideas,
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GuazzArl {d. 505/1111), al-Mustasfd.

TAj aL-Div aL-Suek! {d. 771/1960), Jem® al-Fawdmi® (commented upon by
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MuwAFFAK AL-DIN 18N XubpAua {(d. 620/1223), Rawdat al-Ndzir.

Ien Tavsavva (4. 728/1528), Ma'drij al-Wusll, and al-Kiyds fil-Shar'
aI-I.flwm, transl, H. Laousr, Contribution & une dtude de la méthodologie
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Ien Kavvim avn-Jawzrvva (d. 751/1350), I'ldm al-Muwakki'in

Isn BaparAw (d. 1346/1927-28), al-Madkha! ild Madhhab al-Tmim Abmad
ibn Hanbal.

Lahirt work

Yanw Hazm (d. 456/1065), Kitdh al-Thkdm fi Usil al-Afkdm.
Mu'tazilf work :

Kégdi 'Anp al-JaspAr (d. 415/1024), al-Mughni, section xvii: al-Shar'iyydt.
Almohads:

Isn TOMART (d. 524/1130), Le Livre dz Mohammed Ibn Towmert, introduction
by I. GoLbzmEeR, Algiers 1903.
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Works by modern Muslim authors

Suent ManmasAni, Fulsafat al-Tashei® fil-Islim (The Philosophy of Furispru-
dence in Islam}, Beirut 1946; English transl. F. J. Ziaveu, Falsqfat al-

Tashri fi al-Tslim, Leiden 1961,

MunAMMAD 'I‘A}mt Inn “AsuOr, Makdsid aI-Shm"a al-Isiémiyya (The Aims of
Istamiz Law), Tunis 1366/1947.

*ABD AL-WanHAB Kmm “Ilm Usil al-Figh, 5th ed., Cairo 1952,

Magsadir al-Tashri' al-Isidmi fimd I3 Nags fik (Bases of Islamic Legislation
in the Absence of Material Smces), Cairo 1955.

MusTarA AnMap AL-Zaryi', al-Madkhal al-Fikhi al-* Imm ilal-Hukak al-
Madaniyya (General Introduction to the Civil Law of Islamic Jurispridence),
Damascus 1952.

‘ABRD AL-Razzik AHMAD AL-SANHORI, Magidir al-Hakk fl-Fikh al-Islimi
{The Bases of Rights in Islamic Law), i-vi, Cairo 1954-9.

‘ALl aL-Kuarie, Asbib Ikhtilaf al-Fukahd' (Grounds of Disagreement of the
Lawyers), Cairo 1956.

Digesis:

C. Swouck Huncnon_rz, Selected Works, 215-44, 268-89.

Appur Ranwv, The Principles of Muhammadan Furisprudence, London and
Madras 1911 (reprinted Lahore 1958) (modernist).

N, P. Aonunmes, Mohammedan Theoriss of Finance with an Introduction fo
Mohammedan Lare and a Bibliography, New York 1916, 23-156 (reprinted
Lahore 1961) (the author’s own remarks are to be used with caution).

B. Ducarrt, Sintesi del diritte musulmano, Bologna 1926, gi—127.

O. Pesig, Les Fondements du droit musulman, Casablanca n.d.

L. Muvior, Fetroduction, 103—55 (lacks references to the sources).

D. SBaNTILLANA, Istituzioni, i. 51-81.
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Studias :

Shorter E.I., artt. *Idim3a", ‘Idjtihid’ (D. B. Macdonald), ‘Istihsin and
Istiglah’ (R. Paret), ‘Khata” (J. Schacht), ‘Kiyis’, ‘Sunna’ (this last now
partly out of date) (A. J. Wensinck), ‘Taklid’, ‘Usal’ (J. Schacht).

1. GoupzmEr, ‘Das Prinzip des istishdb in der muhammedanischen
Gesetzwissenschafi’, Vienna Oriental joumat i (1887), 228-496; summary
in French by G.-H. BousqueT, in Arabica, vii (1960), 12-15.

‘Uber igma*” (above, p. 233).

J. Laranne-JoinviLLe, ‘Llistighab’, Travaux dz la Semaine Internationgle de
Droit Musulman, Paris 1953, Bo—gg (to be used with caution).

R. Brunscuvig, 'Sur la doctrine de Mahdi Ibn Tiamart’, Arabica, ii {(1955),
137-49 (also in Igrace Goldciker Memorial Volume, ii, Jerusalem 1958,
1-13).

—— *Variations sur l¢ théme du doute dans le figh’, in Studs orientalistici in
onore di Gmg:o Levi Della Vida, Rome 1956, i. 61-82..
art. ‘Bari’a’, in E.J2
—— in Etudes d'orientalisme . . . Lévi-Provengal, i. 44-56.
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E. Tvan, ‘Méthodologie et sources du droit en Islam (Istikhsdn, Istislah,
Siydsa far'iyva)’, 5.1. x (1950), 79-100.
K. L. SEMaan, “Al-Nasikh wa-al-Mansakh. Abrogation and its Application
in Islam’, 1.0 . vi/1-2 (1961), 11~29 (3ee also above, Skdfi‘T werks).
T. KogwiGrr, ‘Kitap ve sunnette nesh meselesi’ { The Question of Abrogation
in Koran and Sunna), 1idhiyat Fakiiltesi Dergisi, xi (Ankara 1963), 93-108.
On *Tuwelver® Shifte ugal:
C. Frang, ‘Uber den schiitischen Mudschtahid®, Islemica, iif2 {1926),
171-g3.
G. Scaraia, in A.LU.O.N. N.s. vii (1957), 103-15.
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M. M. MoreNo, in A.LU.O.N. na. iii (1049), 300-2.

ADDENDA
Jfor p. 262, Shafi'T works: )

Nawawt {d. 696/1277), Minhdj al-Talilin; transl. into English from the

French by E, C, Howard, London 1914.
Jor p. 263 Other lists of authoritative works:

Orientalisches Recht, Leiden and Cologne 1964 (Handbuch der Orientalistik,
Erste Abteilung, Erginzungsband III), 237-70 (by the late E. PrrrscH
and O. Spies).

Jor p. 264. Practical Randbooks for the kadi: Maliki:

Zaxxig (d. g12/1506), al-Ldmivra (sce above, p. 233).

P 267. Mu'tazilf works on usal:

Anur-Husayn MunasMan Ien "Aut IeN AvL-Tavyis Ar-Basst (d. 436
1044}, al-Mu'tamad £t Usil al-Fikh.

Jor p. 268. Works on ustil by modern Mustim authors:

Mumammap Ac-Kuupri, Usil al-Fikk, Cairo 1962.

Munammap Aots SAcm, Tafsir al-Nugids fil-Fikh al-Islami ( The Interpretation
of Material Sources in Islamic Law), Damascus 1964.
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Tu, W. JuynsoLr, art. ‘Fasik’, in Shorter E.I
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abandonment of rights, relinquishment,
waiver of claims, 11, 120, 148, 168,
169 n. 3, 184.

‘Abbasids, 4, 23, 25, 49 ff., 57, 69, =00.

‘Abd Allah ibn TIbad, a Kbhiarij
leader, 18.

‘Abd Allzh ibn ‘Umar, son of the
caliph ‘Umar, an authority of the
ancicnt school of Medina, 32.

‘Abd al-Malik, Umayyad caliph, 18.

abduction, 160, 168.

'Abdiilmejid, Ottoman sultan, g2.

abeyance, 119, 130, 138.

abortion, 124, 185,

Abi Bakr, caliph of Medina, 17.

Abii Bakr ibn ‘Abd al-Rahman, a
scholar of Medina, g1.

Aba Hanifa, a scholar of Kiifa, eponym
of the Hanafischool, 38, 40 1., 44, 57,
202.

Abu Kilaba, an early specialist in
Islamic law, 26.

Abul-8u'iid, Grand Mufti, go.

Abd Thawr, founder of a school of law,
6s,.

Abid Ya'kab Yiasuf, Almchad ruler, 65.

Abii Yiisuf, a companion of Abh
Hanifa, 1g, 40 I, 44 F, 49, 51, 56,
57, 81, 202.

acknowledgement, 79, 144, 151, 177,
1g2; of paternity, 166

acquisition of ownership, 136 ff.

administration, 24, 53 f., 55, 114.

administration of justice, subject of
special works, 114.

administrative law, 112, 206,

adoption, rejected by the Koran, 14 n.1;
no adoption in Izlamic law, 166.

adultery as an impediment to marriage,
21; concept of adultery missing in
Islamic law, 179.

Afghanistan, 65, 88.

agency, agent, 1r1gf, 173, rgo; unm-
authorized agency, 122, 159, 188.

agnates, 170, I72.

agoranome (dyopavopos), 25.

Akbar, Mogul emperor, g4.

Ak-Koyunlu, g1 n. 1.

Albania, 93.

aleatory transactions, 147.

Algeria, 4, 66 1. 1,, 97 .

*Ali, caliph of Medina, 33 f., 38 .

allowed, 121 f.

Almohads, 64 f.

Almoravids, 65, 86.

alms-tax, 105, 118, 206.

analogy, systematic reasoning, 37 ff,
6o, 63 f., 114, 201, 203, 208, 211.

apostasy, apostate, 118, 119, 133, 138,
165, 187.

appeal, reversal of judgment, 189, 196.

arbitrators, in pre-1slamic Arabia, 7[.;
in the Koran, 10; Muhammad as
arbitrator, 10f.; arbitrators in the
first century of Islam, 15; superseded
by the Islamic kadi, 24; in Islamic
law, 189, 158.

arrha, g.

assignment of a claim, 149.

association, 119; in property, 138; see
elso society.

‘Atd" ibn Abi Rabih, a scholar of
Mecca, 31, 42.

attorney, 190.

aval (French), derived from Arabic
hatwala, 8.

Awrangzib "Alamgir, Mogul emperor,

o4
Awza'l, a scholar of Syria, 40 ff., 43, 57,
65.

Babylonian law {?), 22.

Baladhuri, an historian, 19.

banking, 78.

bankruptcy, bankrupt, 126, 198.

barter, 146, 154.-

Basra, 28, 30, 57.

Biyezid II, Ottoman sultan, gi1.

Bedouins, their customary law, 77, 186.

bills of exchange, 78, 149.

binding, 121.

blood feuds, 7, 13, 24, 185.

blood-money, 7, 13, 16, 24, 107, 181 {.,
184, 185 £, 187
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bona fides, 176, 178.

booty, 136.

bribery, 188, 200.

broker, 78, 130.

Bukhari, Traditionist, author of the
Sahik, 63, 226 f.; polemicizes against
hiyel, 81

caliph, 51, 52 ff., 206.

Caliphs of Medina, g, 15f., 17f, a3,
33, 53, 207.

cancellation, 131, 148.

Canon law, 2, 151., 79.

capacity, 1a4f., 128.

captivity, prisoners of war, 127, 130.

casuistical method, 205 f.

charitable gift, 137, 158, 205.

cheque, derived from Arabic jakk, 48.

child marriages, g5 n. 2, 98.

chose, 134,

clerk of the court, a1, 25.

client, 186; see also patron and client.

Code Kadri Pasha, 100.

Code Morand, g8, 101.

Code Santillana, 101, 108.

codification, codes, a1 £, 55, 71, 87, 88,
92, 98, 100, 101, 108; of customary
law, 77; modernist codes, o4 ff.

cognates, 170.

commixtion and confusion, 137, 138,
160.

common informer, 52.

Companions of the Prophet, 32, 34, 43,
47, 53.

conclusive act, 117.

concubinage, 7, 16, 4%, 127, 162,

condition, 118{.; conditional disposi-
tions, 7g, n. 1, [17, 159, 164.

confession, 177, 197.

consensus, of the acholan, 20, 30 £, 43,
47, 50 i, 63, 67 1., 114, 202, 211;
of all Muslims, 30, 47, 59; of the
(ancient) scholars of Medina, 61; of
the Companions of the Prophet, 64,
72.

consent, 117,

consideration, 144, 148, 154, 197.

constitutional and administrative law,
76, 102, 112, 114, 206.

contracts, their juridical construction,
22, 144 ff., 167.

converston to Islam, 130, 132 £, 1g92.

corporation, 1§5.
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countervalue, 145 f., 149, 152, 158,

Courts of Complaints, 51; Court of
Complaints in Saudi Arabia, 8.

criminal justice, criminal procedure,
50, 54, 76, 19B; see also penal law,

culpability, 178, 181.

custody {of things), 134, 143, 179 [,

customary law, of the pre-Islamic
Arabs, 61ff., 77, 1B6, 207; in early
Islam, t5, 17, 26; of the conquered
territories, 19f.; custom ignored as
an official source of Islamic law, 6a,
84; customary law coexisting with
Islamic law, 62, 76 ff.; customary
commercial law, 781, 82f, rog,
210; purist reactions againat it, 86 fi.;
abolished in British India, g6;
function .of custom in Islamic law,
144, 155, 157, 204-

Cyprus, 93.

Dawid ibn Khalaf, founder of the
Zahiri school, 63, 72, 115.

debt, 134, 139 1., 144, 148 {., 151, 1581,
169, 197.

declaration, 116 ff., 1213, 193.

defective, voidable, 118, 121, 156.

delivery, 138.

deposit, depositary, in the Koran, 12; in
Islamic law, 137, 139, 147 ., 157, 190.

deputy, 120, 188, 198,

difference of domicile, 132, 170.

difference of religion, g5 n. 2, 132, 170.

disagreement, 55, 65, 67.

discretionary decisions, 25, 37 ff.

discretionary punishment, 16o.

distraint, 1g7.

division, 119, 139.

divorce, 163 ff.

dolus, g.

donations, 119, 157 [., 174; s alse gifts.

duress, 39, 117f., 160, 176, 199.

duty, 121, 189, 206.

earnest money, g.

East Africa, 66, 97.

Egypt, 28, 54, 57, 65[:; modernist
legislation, 101, 103 f., 106 f.

embezzlement, 180.

emphyieusis, 19.

equality by birth, 162,

error, L17.

evasions, 79, 82, 119, 123, 142-
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evidence, 151, 192 ff., 198; indirect
evidence, 194, 198; false evidence,
187, 196; consideration of evidence,
195 f.; documentary evidence, ser
written documents; subject of special
works, 114.

evidence, in British India, g4f.; in
Iran, 110.

exchange, 154.

execution of judgments, 197, 207.

executor, 120, 132, 173.

expropriation, 142.

family, 161 ff.

family law, 76, o4, 98, torf, 1031,
105 f., 108, 109, 110.

Fotdwd  ob"Alamgiripya, Fatfwd al-
Tatdrkhaniyra, works of Islamic law
sponsored by princes, g4 and . 1.

fictions, fictitious actions, 79 f., 204.

fiduciary relationship, ser trust.

fines, 176, 207; in Saud:i Arabia, BS8;
in Afghanistan, 88; in the Ottoman
Empire, g1.

forbidden, 35, 46, t21.

foreign elements, in the customary law
of the pre-Islamic Arabs (?), Bf;
in Islamic law, 19 ff,, 1.

formalism, 116, 195 .

Jorum externum and internum, 123, 196.

foster-parentship, 108.

found property, 137, 140, 159, 185,

foundling, 159, 1661, 138.

fraud, g, 317.

freedom of association, 155.

Fuldnis (Fulbe), 86

fungibles, 136, 152, 153, 157.

games of hazard, in the Koran, 121{;
in Ialamic law, 147,

gifts, in India, g4; ser also donations.

good character, 125.

Grand Mufti, go.

Greeee, 93.

guardian, guardianship, 98, 109, 110,
120, 161, 168, 173, 1B8.

guilt, 187, 207.

Hamm#d ibn AbI Sulaymin, a scholar
of Kufa, 31, 40, 44.

Hanafi doctrines, 24 n. 1, 381, 6o f.,
64, 81 f., B2, 108, 10g.

Hanafi school, 45, 57, 59, 61, 63, 63,
84, 88, B9, 94, 98, 104, 112.

Hanbali doctrines, 6o f., 63 f., 81, Ba,
127 n. 1, 132 0. I, 204.

Hanbali school, 63, 65, 66 f.

Hirin al-Rashid, an "Abbisid caliph,
49, 51, 56

Hasan al-Bagri,
scholar, 18.

highway robbery, 175, 180 f.

Hijaz, 28 1., 31, 38, 65, 67.

hire and lease, 119, 154, 154 [.; lure
of services, 120, 155, 156, 188; hired
witness, 193.

homicide, 181 fi.

homosexuality, 178.

an early Islamic

IbAdis, Ibadi law, 3, 21, 66.
Ibn ‘Abbis, a Companion of the
Prophet, 32.

) Ibn Abi Layli, a i&dl of Kufa, 38, 40,

44

Ibn Hanbal, Traditionist, eponym of a
school of law, 63, 66.

Ibn Hazm, a Zahiri acholar, 64.

Ibn Kayyim al-Jawziyya, a Hanball
scholar, 72, 81.

Ibn Mas'dd, a Companion of the
Prophet, g2 f.

Ibn al-Mukaffa’, a secretary of state,
55F

Ibn Taymiyya, a Hanbali scholar,
63 I., 66, 72, 81.

I1bn Timart, founder of the movement
of the Almohads, 64, 72.

Ibrihim al-Halabi, author of the
Multaka I-Abkur (g.v.), 112.

1brahim al-Nakha'l, a scholar of Kufa,
27, 31, 38 £, 41, 73.

immovables, 136, 140 fI.

imprisonment, 175f., 184, 187, 18g,
19%; as punishment in Saudi Arabia,
88

India, 4, 65 fI., 94 ff., 104.

indifferent (neither obligatoryfrecom-
mended nor  reprehensibleffor-
bidden}, 121.

indirect causation, 178, 181, 182 f.

Indonesia, 66.

infallibility of the community of
Muslims, 47; of the consensus of the
scholars, 59.

inheritance, 76 f., 94, 96, 101 {,, 103 f.,
109, t1o, 16gff, tB1f., 183, 185,
209; sez alto Buccession.
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insanc, insanity, 124, 126, 182,

inspector of the market, 25, 52.

intent, 124, 178, 1B1, 1B, 201.

intention 116 f.

interdiction, 125, 126.

interest, ‘'n pre-Islamic Arabia, 6; in
the Koran, 12f; according to the
Zahirjs, 62 [.; in Islamic law, 145 f.;
devices for evading its prohibition,
78; envisaged in the Ottomnan Code
of Commerce, not envisaged in
Saudi Arabia, 87 n. 1.

international law, 112.

invalid, 35, 46, 121, 152, 165.

Iran, 110; se¢ alse Persia.

Iraq, Iraqians, 6, 17 £, 20, 22, 28 L,
gu, a3 f., a5f., 37 ff., 40 ff., 48, 57 €.,
65 f., 81, 93, 103 1., 107, 142,

Islamic law, defined, 1;its nature, 1-5,
1t f., 14, 199 f.; its emergence in
the late Umayyad period, a27y; its
recognition by the early ‘Abbasids,
40 f.; the end of its formative
period, 55f., 69; it final rigidity,

755 its reshaping oy the Modernists, '

roo ff.; its subject-matters, 113,
206 f.; its validity, 199 {.; a ‘sacred
law’, 202, 211; a "jurists’ law’, 209 f.
Israel, 93, 103.
fura in re aliena, 142,

Jewish (Talmudic, Rabbinic) law, g,
1§, 15, 20 £, 79.

John of Damascus, 18, 25.

joint property, joint ownemhip, 137,
138,

Jordan, g3, 103, 105 f.

judge, 188 ff.

Jjudgment, 196.

Jurisprudence, see ugal.

Jjuristic persons, 125.

Kisim ibn Mubhaminad ibn Abi Bakr,
a scholar of Medina, g1.

Kazwini, Shafii author of a treatise of
hival, B1.

Khirija ibn Zayd ibn Thiabit, a
scholar of Medina, 31.

Kharijis, Khariji law, 16 ., 21, 64, 66.

Khagaf, Hanafi author to whom a
treatise of hiyal is atiributed, Br.

Khatt-i sharif of Githane, an Ottoman
constitutional document, g2.
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Koran, 10 ff.,, 18f, 22 n. 1, 29, 38,
41 £, 47, 53, 55, 6o, 63, 64, 67, B2,
114, 175, 202, 209.

Kufa, Kufians, 24, 27, 28f, 91 f,
a3 ., 38, 42, 44 £, 57

Kuwayt, 107 n. 1.

land law, land tenure, 86, 8gf., g1,
142; see also veal estate.

lapidation, 15.

law merchant, 78.

Lebanon, g3, 101, 103, 107.

legacy, 24, 83, 93, 103, 119, 132, 134,
135, 138, 169, 173 f.

legal maxims, 39.

legal theory, see ugil.

legislation, legislators (lawgivers, law-
makers), 5, 8, 10f, 15, 25, 521,
55, 84, 87; legislation of the Ottoman
sultans, g1 ; modernist legislation, 73,
100 fL.

lability, 39, 137, 139, 147 f., 155, 156,
157, 1581L, 160, 173, 177f, 18Bo,
182 1., 187, 196, 204, 207 M. I;
for torts caused by a slave, 1281.;
for acts of animals, 183; subject of
special works, 114.

liberty of contract, 144.

Libya, 66 n. 1, 103, 107.

lien, 140.

limitation, 176 {.; see alse prescription.

loan of fungible objects for consump-
tion, 157.

loan of non-fungible objects for use,
134, 157, 204; its premature tormina-
tion, 122, 157.

locatio conductio, 21,

Mahmid 1I, Ottoman sultan, ga.
maintenance, 83, t61, 166, 167f., 188.
majority, 124.

Malaya, 66.

Milik, a scholar of Medina, eponym
of the Maliki school, 19, 39, 41,
431, 57, 61, 73, 79.

Maliki doctrines, 39, 50, 611, 81,
8z, 104, 108, 127 N. 1, t32 n. 1,
172 0. 1, 185 0. 1.

Maliki school, 57, 61, 63, 651., 85, 97,

8.
Mgmlﬁks, 54, 91 n. 1.
mandate, 120.

Mangir, ‘Abbasid caliph, 55 £.
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manumistion, manumitter, 119, 129 {.,
161, 170, 174; by contract, 42, 125,
129 £.; by sale of the slave to himself,
120, 129.

marriage, 117, 119, 161 fi.; by proxy,
120,

Meccea, 61, 10, 13, 28, 21 £, 57.

Mecelle, see Mejelle.

Medina, Medinese, 6., 10, 13, 281,
3rf, 331, 35F, 38fL, 41 fl,, 45§,
57 ., 65, 79.

Mehemmed II, Ottoman sultan, go.

Mejells, Mejells-i ahkidm-i “adlivye, the
Ottoman Civil Code of 1877, gaf.,
g6 n. 1, 100, 115 0. T,

mine, 136.

minor, 1241, 126, 161 £, 168, 174,
181 f., 191, 192, 193.

missing person, 11g, 124, 188.

mistake, 198, 181.

mitigating circumstances, 18y,

Mibedhin Mbbedh, a Zoroastrian religious
dignitary, 51.

Modernists, 79, 84, 100 fI.

Mogul Empire, 4, 94.

tohatra {medieval Latin), derived from
Arabic mukhdiara, 78,

Morocco, 61, 109 f.

morigage, 140.

mortmain, pious foundation, ra5f,

movables, 136. ..

Mudarwwana, the corpus of doctrine
of the followera of Malik in North
Afrieca, 57 n. 1.

Mudawwana, Moroccan Code of Per-
sonal Status and Inheritance, 109.
Muhammad, the Prophet of Ialam,

10 ff.

Muhammad 1I Tughldk, a Muslim
Indian ruler, g4 n. 1.

Muhammad ibn ‘Abd al-Wahhib,
religious founder of the Wahhibi
movement, 56.

Multeka I-Abkur, an authoritative
Hanafi work, 112.

Mu'tazila, 64.

Muwatta’, the record of the teachings
of Milik (q.v.), 44, 57, 63, 64-

Muzani, a disciple of Shafi'i, 58.

Najd, 66, 87.
necemsity (as a dispensing element), 84,
200.

293
negligence, 182.
Nigeria, B6 I.
non-fungibles, 196, 152, 157, 159.
non-Muslims, 19, 25, 91, §2, 120,

130 ﬂ“: 179, 190, 139,
notaries, 82, 194.
nullity, 121 ff.
nuptial gift, 38.f,, 108, 161, 167.

ocath (cvidence), 25, 190, 191, 197, 198;
(undertaking), 79 n. t, 117, 119,
129, 159; cath of abstinence from
intercourse, 164 [.

obedience (to political authorities), 84,
187.

obligations, 144 [, 151 fI.

obligatory, tat.

occupancy of res nullius, 136; of waste
land, 141.

offer and acceptance, 22, 139, 145.

office of public prosecutions, sez prose-
cution.

onus, burden, of proof, 139, 190 {., 195.

apinio prudentizm, 20.

opito, right of rescission, 121.

Ottoman Code of Commerce of 1850,
87 n. 1, g2.

Ottoman Law of Family Rights, 1o09.

Ottomans, Ottoman Empire, 4, 54, 65,
8g fI., 200.

ownership, 136 ff., 180.

pagans, 130, 132.

Pakistan, 104 f.; see also India.

Palestine, g6 n. 1, 103.

pardon, 176, 178.

partner, partnership, 116, tig, 132,
1381, 155 1.

PatcmitY: 21, 39'

patron and client, 130, 133, 170; see
also client.

peculium, 128.

penal law, 76 E., 102, 113, 165, 175 fF.,
187, 198, 206 ff.; under the caliphs
of Medina, 15; under the Umayyads,
18, 24; under the early ‘Abbiasids,
50, 52; in Northern Nigeria, 86; in
Saudi Arabia, 87 f.; in the Ottoman
Empire, 91 f.; in British India, g4 {.;
in Morocco, 109; ser also criminal
justice,

perjury, 159, 187.

Pertia, 66; sz alro Iran.
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Dias cansaz, 19.

pig, pork, 131, 135.

pledge, pawn, 138, 139f.; ser also
security.

police, 50, 54, go, gI.

policy, 18%; ses also sivdsa.

polygamy, in pre-Islamic Arabia, 7;
in the Koran, 14; in Islamic law, 41,
162; in contemporary Egypt, 103;
in contemporary Tunisia, 108,

possession, 136, 138, 139, 140, 141, 152,
157 f., 160, 191.

practice, in the ancient schools of law,
go; of the Muslims, according to the
school of Syria, 33; of Medina,
according to the Maliki school, 61;
according to Ibm Tamart, 64;
practice and theory in Islamic law,
56, 76 f., 84f.; ‘judicial practice’
(‘amal), 61 £.; see also customary law.

precedent, 26, 55.

pre-emption, 78, 82, 93, 94, 106, 142,
190.

prescription, gt, 118, 138; see alswo
limitation.

presumption of death, 118.

presumptions, 191 £, 195.

principal, 130, 158, 159.

prisoners of war, see captivity,

procedure, 188 ff.

. proceeds, 126, 134, 160.

procuration, nigf., 125,
156.

prosecution, 176, 177, 134, 18g I, =07,

proxy, 11g f.

public interest, g7.

public property, 134, £41, 170, 180, 184.

public treasury, 125, 136.

128, 140,

Rabi'a ibn Ab ‘Abd al-Rahmin, a
scholar of Medina, 31.

Rajd’, an early specialist in Islamic
law, 26.

ratification, 121, 152,

real estate, 77 ., 142 ; se¢ also land law.

reasoning in law, 34, 37 ff., 69 ., a11;
rejected by the ZAhirls, 63 f.; used
by the Mu'tazila, 64 n. 2.

rebels, 187.

receiving (taking posscssion), ga.

recornmended, 121.

recourse, 160, 1831,

redemption of real property, 98 1.
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religious (as opposed to ucula.r) law,
84, 100, 106,

repeal, 115.

repentance, 176, 178, 180, 199.

reprehensible, disapproved, 121, 14g,
152.

representation (inheritanee), 170.

repudiation, 1tg, 120, 123, 163 fF., 168.

res in commercio, 134, 205.

rescission, 121, 145, 1521, 161 §., 165,

169.
responsibility, 117, 124; criminal, 187,
retaliation, 13, 16, 24, 1271, 192, 158,
160, 169, 181 [, 184, 185 F., 198.
reward, 159 f.
rights in rem, 138, 140, 174.
risk, 1461,
robbery, in pre-Islamic Arabia, g;
highway robbery, in Islamic law, g.
Roman (and Byzantine} law, 20f,
22 n. 1, 25, 79 £, 108, 20g. w2
runaway slave, 135.

. 8a'id ibn al-Musayyib, a scholar of

Medina, 31.

safe-conduct, 131, 206.

Salafiyya, a reformist movement, 73.

sale, 21, 35, 106, 119, 141, 146, 147,
151 ff., 158; at the time of the call
to Friday prayer, 122, 152.

Sassanians, Sassanian law, 20 1., 25, 51.

Saudi Arabia, 66, 87 f., 101.

schools of law, ancient, 28 fI., g7, 45,
471, 55, 57f; later, 48, 57 f,, 71 £,
189, 196, 211.

secular law, gs, 101, 107, 203.

security, in pre-Islamic Arabia, 8; in
the Koran, 12; in Islamic law, 2T,
39, 146 n, 1; ser also pledge, pawn.

sclf-defence, 18z, 184.

selt-help, 7, 1971£.

Selim I, Ottoman sultan, 8g.

sensalis (medieval Latin), sensafe, Sensal,
derived from Arabic simsdr, 78.

services, hire of, 120, 155, 156, 188,

servitudes, 142.

settlement (amicable), 146, 148, 150,
168, 176, 178, 181.

Shafi'l, founder of the Shafi'f school,
19, 351, 37, 41 1., 45 fF, 53, 58,
66, 70, 73 ., 81, 115, 203.

Shafi'i doctrines, 6o f., 81, 83, 127 n. 1,
192 . I, 172 N. I, 204,
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Shif'i school, 59, 65, 66.

Shaybhani, a companion of Abd
Hanifa, 40 1., 45, 57, 81, 202.

Shi'a, Shiites, Shiite law, g, 161, 21,
33, 65 n. 1, 66, 118; “Twelver’ Shiites,
66, 94, 104, 110, 163; Zaydi Shiitcs,
66, 88.

Shurayh, a legendary kadi, 24.

gilence, 117,

simulation, 118.

slaves, zlavery, 7, 86 n. 1, 95 n. 2,
110, 11g, 120, 126, 127 %, 156, 150,
tBa, 165, 166, 170, 174, 177, 178K,
186, 187, 193.

sleeping partnership, 119, 156.

society, 155 fT.

soothsayers, as arbitrators in pre-Islamic
Arabia, B; and Muhammad, 10.

South Arabia (ancient), 6, g.

Spain, 55 n. 1, 65, 86,

specification, 137, 160, 174.

speculation, speculator, 123, 146, 188.

statut personnel, personal status, 96, 03,
94, 96, 104, 108, 109.

fuccession, 4o, 1t4, t6gfl; see alio
inheritance,

Sudan, 103.

Sufyin Thawri, Iragian, cponym of a
school of law, 58,

suicide, 184,

Sulaymian ibn Yasir, a scholar of
Medina, a:1.

Silleyman I, called Kén#ni, Ottoman
sultan, 8g ff.

Sunnis, Sunni law, 16 ., 21, 104, 163,
170,

surety, suretyship, 156, 158 [, 197, 198,
202,

Syria, Syrians, 6, 28, 33, 40, 43, 57, 65,
93, 101, 103, 106 1,

Tabari, founder of a school of law, 6o,

65.
TAa'M, & city in Arabia, 6.
Tangzimdt, Ottoman legislation of

administrative reform, g2.

Titarkhan, a Muslim nobleman of
India, g4 n. 1.

taxation, 19, 54, 76, Bg, 131.

technical terms, subject of special
works, 114.

temporary marriage, 16, 169.

term, 118 1., 147, 148, 150.
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testament, 173.

theft, in the Koran, 13; in early Islam,
18, z2t, 38f.; in the early Ottoman
Empire, g2; in Islamic law, 175,
179 f.

third party, 139, 192, 194.

threat, r17f.

tort, 7, 122, 128 £, 147 ., 160, 207.

torture, 92, 147.

tradition{s): living tradition of the
school, 29 ff, 34, 43, 47 59%;
traditions from the Prophet, 33 fI.,
40 fI., 53, 55, 58, 50, 62 [, 64, 70.

Traditionists, 34 fF., 40, 45f., 48, 53,
58f., 62 1., 64, B1.

Transjordan, ses Jordan.

treasure, 136 f. :

tribal organization of pre-Islamic
Arabia, 7; superseded by Islam, 10,
14, 161, 1B6.

trust, fiduciary relationship, in the
Koran, 12; in Islamic law, 137, 140,
147 £, 156, 157.

trustee, 140.

Tunisia, 66 n. r, 108 f.

Turkey, g3, 103.

‘Ubayd Allah ibn ‘Abd Allah ibn
‘Utba, a scholar of Medina, 31.

‘Umar, caliph of Medina, 17, g2.

‘Umar ibn "Abd al-‘Aziz, Umayyad
caliph, 53.

Umayyads, 3, 23 ff., 49 ff.

unauthorized agency, see agency.

unborn child, 119, 124.

uncertainty, 135, 158, 201; see also risk.

unchastity (unlawful intercourse), 13,
15, 38, 125, 165, 1754, 1781, 184;
of the dhimmi, 132.

unjustified enrichment, in the Koran,
12 n. 2; in Islamic law, 145f., 154,
157 o. L.

"Urwa ibn al-Zubayr, a scholar of
Moedina, 31.

usufruct, 134, 146 f., 154, 160, 168, 205.

usurpation, 137, 138, 141, 160, 190,
197, 200,

‘Uthmin, caliph of Medina, 17.

valid, validity, 121 ff., 189, 190.
vengeance (private}, 176, 177, 187.
vindication, 139, 141, 158, 197.
voidable, see defective.
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Wahhabia, 65, 66, 72 f., B6.

war, 12, 19, 76, 91, 1301, 136.

waste land, 141,

water, 134, 142 £

wine, 135, tBo; sale of and trade in
wine, 120, 131,

wine-drinking, in the Koran, 13; in
Islamic law, 175, 179; by a dkimmi,
132,

withdrawal (of a declaration, &c.),
145, 151, 177, 196.

witnesses, in pre-Islamic Arabia, g9; in
the Koran, 11; in the first century of
Islam, 18f.; in Islamic law, 193 f,
195, 200; must be ‘adl, 122, 125,
198; must not be slaves, 128; at
the contract of marriage, 161; in
penal law, 176f.; professional wit-
nesses, 82, 194; dhimmis as witnesses,
132; false witness, se2 (false) evidence;

witnesses in the AMgjells, g3 n. 1; in
Egypt, 101 n. 1.

women, 126 f., 187, 188, 193, 198.

writing, I17.

written documents, in pre-Islamic
Arabia, g; in the Koran, 11; in the
first century of Islam, IBf; in
customary commercial law, B8zf.;
in ecarly British India, 95 n. 1; in
Egypt, 101, n. 1;in Iran, 110 n. 1;
subject of special works, 83, 114; in
Islamic law, 193.

Yemen, 77, 88,
Yugoslavia, 93.

Zihiri school, 63; their doctrine, 63 £.,
72.

Zoroastrians, 51, 132.

Zufar, a companion of Abii Hanifa, 202.

Zuhri, a scholar of Medina, 31.




INDEX AND GLOSSARY
OF ARABIC TECHNICAL TERMS

‘abd, male slave, 127.

abik, runaway slave, 135.

“dda, custom, 62.

adab al-Eddi, the duties of the kidi, a
subject of special works, 8g, 114,

‘adl, (pl. ‘udil, q.v.), of good character,
122, 125, 128, 140, 189, 193, 200,

‘afw, pardon, 178, 181.

al-ahkidm al-khamsa, ‘the five
qualifications’, 20, 120 ff.

legal

ahkdm sultiniyva, constitutional and
administrative law, subject of
special works, 114.

akl al-kitzh, unbelievers who posess a
scripture, 131 f.

akliyva, capacity, 124.

gjal, term, 118.

ajir, hired servant, 155.

ajnabi, *stranger’, third party, 194.

agjr, wage {used in a wider meaning in
the Koran), 8, 154.

‘akar, immovables, 136.

‘akd, contract, 145.

‘akil, sane, 124.

‘akila, 126, 132, 155, 160 16, 1Br M,

184, 186 (q.v. for deﬁmuon), 189. .

‘aki, ‘reason’, the result of systematic
thought, 46.

ama, female slave, 127.

‘amal, practice, g0, 33, 61; ‘emal of
Medina, 61 £.; ‘judicial practice’,
61 f., B4, 109, 109, 114, 210.

amdn, temporary safe-conduct, 131,
206.

emdna, trust, deposit, fiduciary rela-

’ tionship: in the Koran, 12; in
Islamic law, 137, 140, 1471, 156,

157.
‘amd, deliberate intent, 124, 1811,
185 1.
gmil al-s@k, inspector of the market,
25, 55 n. I.

amin, a person in a position of trust
(amina), 147, 18g.
arabiin, carnest money, 9.

‘driyra, loan of non-fungible things,
t34, 157, 168.

arsh, a penalty for certain wounds, 185,
187.

‘ariis resmi, a tax on brides in the
Ottoman Empire, 89.

‘asabs, (roughly) the agnates, 161,
170 fi., 184.
ashbik wa-nazd'iv, ‘similarities’, the

systematic structure of the law,
subject of special works, 114.

the principal, 120; principal
debtor, 158.
agl, the naturc of a transaction (opp.

wasf), 121.

‘awwl, reduction of shares of heirs, 172.
“gyn, thing, substance, 125, 194, 205.

agil,

badal, consideration, 148.

baligh, of age, 124.

bard’a, 1538 (q.v. for definition).

batil, invalid, null and void, 121, 123,
134 1., 163.

bifin, the ‘inward’ state, 123 n. 1.

bay', sale, exchange, barter, 146, 157 ff.

bay' al-"ardyd, a contract of barter in
dates, 40, 154.

boy' al-dayn bil-dayn, exchange of
obligation for obligation, 146.

bay' al-"whda, bay' al-wafd’, sale of real
property with the right of redemp-
tion, 78.

bay'atin fi bay'a, ‘“double sale’, a group
of devices for evading the pro-
hibition of interest, 79.

bayt al-mal, public treasury, 125.

bayyina, cvidence, 192.

bughat, rebels, 187.

daf”, noxas deditio, 128.
dallas, to conceal a fault or defect, 9.
damdn, liability, 89, 147.

damin, liable, 147.

" ddr gl-harb, encmy territory, 132-
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dir al-Lslam, the territory of the Islamic
state, 132,

darak, default in ownership, 139.

ﬂamm necessity (as a dispensing ele-
ment), 84.

da'wd, claim, lawsuit, 189.

deyn, debt, claim, obligation,
144 f., 146,

devshirme, a forced levy of non-Muslim
children in the Ottoman Empire,

134,

8g.

dhawu l-arhim, (roughly) the cognates,
170.

dhimma, engagement, undermkmg, 180;
care as a duty of conscience,
obligation, r144.

dhimmis, non-Muwlims who are pro-
tected by a treaty of surrender,
130 ff., 156, 191 f., 194.

dhukr or diukr hakk (pl. adhkdr, edhkdr
hukik), written document, 82 n. 1.

dhul-yad, possessor, 136.

diwan, army list, 186; records of the
tribunal, 18g.

diya, blood-muoney, 185,

diydna, conscience, forum internum, 123.

duthil, consummation (of marriage),
161,

Jadl mdl bili *fwad, unjustified enrich-
ment, 145 f.

Jakih (pl. fukaha'), the specialist in fikh
(q.v.), 1.

Jord'id, the portions allotted to the
heirs, succession in general, 114,
170 ff.

Jard, duty, 121.

Jard, fixed share of an heir, 170.

Jasdd al-zemin, the (ever-increasing)
corruption of contemporary con-
ditions, 84, 202.

Jdsid, defective, voidable, 121, 123, 135,
146, 152, 163, 167, 198,

Jasik, sinner (opp. ‘adl), 125, 179, 18g.

Jaskh, cancellation, 121, 148, 15%, 154.

Jatwa, the considered legal opinion of 2
mufti (q.v.), 713 £.

fidd", 128 (q.v. for definition).

JSikh, the science of the shari'a, the
sacred Law of Islam, 1

Judili, unauthorized agent, 122, 159.

Sfukahd' (pl. of fakik), the religious

- lawyers of Islam, 1, 28.

GLOSSARY OF ARABIC TECHNICAL TERMS

furi’, the ‘branches’, positive law, as
opposed to updl (q.v.), 59, 65.

furitk, legal distinctions, 205; subject of
special works, 114.

ghebn f3hish, ‘grave deception’, fraud,
. 117.
gha'ib, absent, 188.
ghalla, proceeds, 134.
ghanima, booty, 136.
gharar, risk, hazard, uncertainty, 135,
146 1.
ghasb, usurpation, 160, 168, 200,
ghdsib, usurper, 160.
ghayr ma'lgm, not known, 135.
ghayr mamlitk, that in which there is no
ownership, 134.
ghurra, indemnity for causing an abor-
tion, 124, 186.

habs, imprisonment, 175, 187, 197.

fabs, retention of a thing in order to
secure a claim, lien, 140.

hadana, care of the child by the mother,
167.

hodd (pl. puddd), a fixed punizhment
for certain crimes, 381, 86 n. 1,
gi f.; 95 n. 1, 118, 120, 192, 148,
151, 158, 163, 175 (q.v. for
definition), 178 f., 184, 187, 197,
198, 1g9.

haditk {pl. ahidith), a formal tradition
deriving from the Prophet, 34.

hadr, hadar, not protected by criminal
law, 184 (opp. ma'sim).

hajr, interdiction, 125, 126, 129.

fiakam, arbitrator, 7 1., tof., 24, 18g.

hakk adami, private claim (as opposed
to a right or claim of Allah}, 113,
160, 176 1.

hakk Allah, right or claim of Allah (as
opposcd to a private claim}, 113,

176.
haldd, Z:;t forbidden, 131.
haram, forbidden, ra2r, 123.
harbi, enemy alien, 131, 184,
bawdla, transfer of debts, 78,
148 1., 158.
kiba, donation, 157 L.
kirz, custody (of things), 134, 199 f.
hisha, the office of the muptasib {q.v.),
52, 114, 207 .

106,
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hival (pl. of hila}, legal devices, cvasions,
78 fI., 83 f., 114, 200, 206, 210.

fukm (pl. chkdm), ‘qualification’ 1243
see also al-akkam al-khamsa.

fiwkm al-hmwz, fukm {(ahkdm) al-man’, or
al-man's, bukm al-paghat, tribal
customary law of the Bedouins in
Arabia, 77.

fiukizma, a penalty for certain wounds,
186,

bwrr, free person, 127.

ibrd', acquittance, 148.

‘tdda, waiting-period of a woman after

termination of marriage, 118, 166,

168.

‘permission’, extension of the

capacity to dispose, 126.

if&’, fulfilment {of an obligation), 148.

iftivdt, (religious) precaution, 123.

itya" al-mawdt, cultivating waste land,
141.

ijib, ofler (as a constitutive element of
a contract), 22, 145.

fjdra, hire and lease, 21, 22, 126, 134,
154 f., 191.

ijdza, approval, ratihabitio, 122,

tjmd’, consensus, 30, 6o f., 64, 67, 114;
{imd’ ahl al-Mading, consensus of
the scholars of Medina, 61.

gtihad, ‘effort’, the use of individual
reasoning (also gjtikdd al-ra'y),
later restricted to the use of kiyds
{g.v.}), 37, 46, 53, 60 A1,, m?. 104,
115, 202, 211,

ikdla, reversal (of a sale), 148, 1 54

ikhtildf, disagreement, 67, 114.

ikhtilds, 180 (q.v, for definition).

ikhtiydr, 202 (q.v. for definition), 204.

tkrak, duress, 117 1.

tkrar, acknowledgement,
151.-

i{d’, oath of abstinence from intercourse
by the husband, 164.

ilka’. bil-hajar, an aleatory transaction,
147,

imdm, leader, 17; caliph, 130, 141,
182 1., 187, 197, 206,

imam ma'gén, infallible imdm, title

assumed by Ibn Timart, 65.

imdd®, ratification, 121, 152.

‘ina, a device for evading the prohibi-
tion of intereat, 79, 153.

idhn,

confession,
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ishdra ma'hdda, ‘gesture’, conclusive act,
1y,

ishtirdk, joint ownership, 137.

iskdy, relinquishment {(of a claim),
148.

indd, the chain of transmitters of a
tradition, 34.

istibra", waiting-period of a female
slave after a change of owner, 118,
166.

istffé’, receiving (taking possession),
138, )

istighldl, acquisition of proceeds, 137.

istikbab, ‘preference’, a synonym of
istihsdn (q.v.}, 37-

istikkdk, vindication, 139.

istihsdn, ‘approval’, a discretionary
opinion in breach of strict analogy,
37, 49,406, 60, 62, 115, 146 n. 1,
152, 155, 157, 179, 183, 204.

sshili®, occupancy of a res nullius, 136.

istirdzd, vindication, 139.

istishib, a method of legal reasoning
particular to the Shafi'l school and
to the ‘Twelver’ Shiites, 21.

istiglalk, taking the public interest into
account, 21, 6o, 61, 62, 109, 115,
204,

istisnd', contract of manufacture, 155.

“itk, i't3k, manumission, 129 £

‘iwad, countervalue, 145, t52.

J&'iz, allowed, unobjectionable, 121 f,

jam', 162 (q.v. for definition).

Jdriya, female slave, 127.

Jindva (pl. jindvdt), tort, delict, 128, 176,
t77 £, 181 ff, 197, 108.

Jjizya, poll-tax, 131.

Ju'l, reward for bringing back a fugitive
slave, 159 .

Juzdf, undetermined quantity, 147.

kabd, taking possession, 138.

kabdl, acceptance (as a constitutive
element of a contract), 22, 145.

kadd', judgmen given by the iddf,
Jorwm externum, 123, 196.

kadd’, the district, circumscription, of a

Fadi, go.

kadZ®, payment (of a debt), 148.
, false accusation of unchastity
(unlawful intercourse), 125, 166,

175, 177, 170 (see also 13, 14 1. 1)
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k&di, the Islamic judge, 4, 10, 16, 21,
24 i1, 37, 44, 50 fT, 54, 56, 741,
83,84,86 fl., go 1L, o3, 95, 97, 103,
1061, 108, t10, 114, 1221, g5,
127, 130, 133, 139, 161, 165, 168,
173, 175, 177, 188 £, 193 fT., 200,
207, 210.

kagdi I-jama'a, a judicial office in Islamic
Spain, 55 n. 1.

kadi Lkudat, the chief kddi, 50 £, 55n. 1.

kafd'a, equality by birth, 162.

kaf3la, suretyship, 158.

kaffira, religious expiation, 129, 159,
165, 181 f., 183, 185, 207.

kafil, guarantor, surety, 158.

kafir, unbeliever, 131.

kdhin, soothsayer, 8, ro.

kdnin, ‘law’, used of secular acts, 87;
the ‘administrative law of the
Ottoman Empire, go.

kdnin-name, a text containing one or
several kdndns, 54, 84, g1, 208.

&ard, loan of fungible objects for con-
sumption, 157.

kasima, a kind of compurgation, 24 n. 2,
184, 192, 197, 203.

kayd, aim, purpose, 181.

kdsim, divider of inheritances, 18g.

kaf’ al-;ank highway robbery, 9, 175,

kahb sccrctary of the kdfi, ‘clerk of the
court’, 21, 25, 18q.

katl, homicide, 18:.

kawad, retaliation, 181,

kawd'id, 'rules’, the technical prin-
ciples of positive law, subject of
special works, 114.

khalwa, privacy (between husbmd and
wile), 161.

khardf, land-tax, 131.

kharyj, ‘stranger’, third party, 139, 194.

khasm, party to a lawsuit, 1go.

khaja’, mistake, 181 £., 187.

khiyna, emhezzlement, 180.

khiydr, optio, right of rescission, 118,
121, 145, 148, 152K, 154, 155,

169.

khipar al-shar}, stipulated right of
cancellation, 106, 153.
Ahul’, a form of divorce, 164.
khusdma, litigation, 189.
&ima, value, 152.
&imi, non-fungible, 136.
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kindya, 'allusion’, implicit declaration,
116,

kisds, retaliation, 120, 181, 184, 198.

kima, divisioh; 139.

kiyds, analogy, parity of reasoning, 21,
37: ‘l-ﬁl 6o, 1 14, 157, 208.

lakif, foundling, 159, 166.

lizim, binding, 121, 139.

li'dn, 165 {q.v. for definition), 168, 179,
165, 197, 208.

lizs, robber, 9.

lukate, found property, 137

madhhad (pl. madhdhib),
religious law, 59 n. 1.

ma'dhiin, a slave who has been given
permission to trade, 128 i,

ma'din, mine, 136,

ma'déd mutakdrih, things that can be
counted, 136.

‘school’ of

. mafkdd, missing person, 124.

mahdrim, see mahram.

mahdar, minutes, the written record of
proceedings before the kddi, 83,
18g.

mahr, nuptial gift, 38 £., 161, 163, 167,
178, 191, 192, 195, 197.

‘fair’ or average mahr defined, 167.

mahram (pl. mahdrim), a person related
to another within the forbidden
degrees, 129, 162, 167, 180, 184.

majhil, unknown, 147.

majlis, ‘session’, meeting of the parties,
145, 164.

majnin, insane, 124.

makil, kayli, things that can be measured,
136.

makridh, reprehensible,
121 f.

maks, market dues
Arabia,
law, 76.

ma'kil, ‘reasonable’, the result of

syatemauc thought, 46.

mdl, res in commarcin, 134, 135, 152, 205.

mél mankal, mal nakli, movables, 136.

malasd, the reverse of ‘uhda (q.v.), 8

malik, owner, 136.

ma'lim, ‘known’, certain, 118, ‘147
{opp- ghayr ma'liim, majhatl, qq.v.}.

mamlik, male slave, 127.

mandib, recommended, 121.

disapproved,

in pre-Islamic
8; illegal taxes in Islamic




GLOSSARY OF ARABIC TECHNICAL TERMS

manfa'a (pl. mandf'), proceeds, usufruct,
126, 134, 205,

marsim, ‘decree’, used of modem,
secular acts, 87.

maskni', recognized by the law, 121,

magslaka, the public interest, &1.

mastir, 125 (q.v. for definition).

ma'gim, inviolable, protected by
criminal law, 184 (opp. hadr).

ma'tdh, idiat, 124.

maokidf, in abeyance, 119,

mawli, the patron, or the client, 40,
140, 133, I70.

mawlawi, term used in India for a
Mouslim scholar of religious law, g5,

mawzin, wazrni, things that can be
weighed, 136.

maysir, a game of hazard, 12 f., 146.

mayta, animals not ritually slaughtered,
134.

magdlim, see nazar fil-magdlim.

milk, ownership (also in a wider
meaning), 136, 178, 179.

milk al-'dmma, public property, 134, 141.

mithl, just mean, average, fair, 154, 167,

201.
mithli, fungible, 196.
mu'dmala, ‘transaction’, euphemistic

term for a device for evading the
prohibition of interest, 79.

mu'dmalit, pecuniary transactions, 145.

mu' dwada malivya, exchange of monetary
REICt3, 110G, 120, 145.

mubdh, indifferent (neither obligatory/
recommended nor reprehensiblef
forbidden), 121.

mubdra’a, a form of divorce, 164.

mubham, ambiguous (declaration), 117.

mudabbar, a slave who has been
manumitted by fadbir (q.v.), 129,
135, 169, 186.

muddraba, sleeping partnership, 119,
156 £

mudda'd *alayk, defendant, 18g.

mudda'i, claimant, plaintiff, 18g.

mufiwagds, unlimited mercantile partner-
ship, 118, 132, 156.

muflis, bankrupt, 198.

myfii, a specialist in religious law who
gives an authoritative opinion, a7,
731, 90, 93, 95, 126.

, & contract of barter in corn,

" 9, 146, 154-

3ot

muhsan, 125 (q.v. for definition), 178,
179.

mubtakir, speoulator on rising prices of
food, 188.

muhtasih, the Islamic inspector of the
market, 25, 52, 55 n. 1, B4, 92,
114, 190, 207.

mujiahid, a qualified lawyer who uses
ijtihad (g.v.), 37, 65, 71 L.

mukallaf, (fully) responsible, 124, 131,
179, 182,

mukallid, a lawyer who uses taklid (q.v.),
91,

mukdtzba, manumission by contract, 42,
125, 12gf., 158.

mukdtab, the alave who has concluded

thin contract, 42f., tzgf, 135,
136, 174, 186,

mukhdfara, a device for evadlng the
prohibition of interest, 78 .

muldmasa, an aleatory transaction, 147.

nuldtama, personal supervision (of
defendant by plaintiff, &c.), 197.

mwna_yiz, ‘intelligent’, "discriminating’
minor, 125, 192.

mundbadha, an aleatory transaction, 147.

murabaha, resale with a stated profit,
154.

murledd, apostate, 138.

musikdt, a contract of lease of agri-
cultural land, 119, 155, 156.

muska’, joint ownership, 138.

mustahabb, recommended, 121.

musta'min, an enemy alien who has been
given an aman (g.v.), 31,

mut'a, temporary marriage, 163.

mut'a, indemnity payable in -certain
cases of repudiation, 16%7.

muta'drif, customary, 144.

muwdda'a, ‘understanding’, term for a
document used in connexion with
hival, 83.

muwakkil, the principal (as opposed to
the agent), 1z0.

muwpdldt, contract of clientship, 133,
£70.

muzdbana, a contract of barter in dates,
40, 146, 154, 205

muzdra's, a contract of lease of agri-
cultural land, 119, 155, 156.

ngfaks, maintenance, 1657.
ndfidh, operative, 121,




goa

nafy, banishment, 187.

naehb, robbery, 180.

nd'ib, deputy in matters of worship, 119.

nasi‘a, delay, 153.

naskh, repeal (ndsikh, the repealing
passage; mansikh, the repealed
onc), 115,

nazar fil-mazdlim, ‘investigation of com-
plaints’, 51, 54, 84, 189, 208.

nikdp, marriage, 161.

niydba, proxy in worship, 119,

niyya, intent, 1161, 118, 123.

nizdm, nizdm-name, ‘ordinance’; used of
modern, secular regulations, 87.

nukil, refusal (to take the oath, &c.),
190, 197.

rabb, owner, 136,
rabb al-mil, sleeping partner, 156.

radd’, fosterage, 162,

rakn, pledge, pawn, security, 8, 132, 39,
138, 139 1.

rakaba, substance, also the person (of 2
glave), 127, 129, 134, 205.

rakik, slaves, 127.

ra’s al-mdl, capital, 153.

rashina, bribery, 188.

tasil, messenger, 119.

ra’y, ‘opinion’, individual reasoning,
26, 37, 46, 53, 69, 70.

ribd, ‘excess’, interest, 12, 40, 145,
153 £, 155, 157

ridd, consent, 117.

rikdz, treasure, 146.

rujii’, withdrawal, revocation, retracta-
tion, t4s, 151, 158, 177; return,
159. :

rufbd, an archaic form of donation, 8,
158,

rkn (pl. arkdn), cssential clement, 118,

sabi, minor, 124.

fadsk, nuptial gift, 161.

sadzka, charitable gift, 137, 158, 205.

safth, irresponsible, 125,

safka, 8, 145 {q.v. for dcfinition), 146.

saghir, minor, 124.

sahib al-sik, inspector of the market, 25.

sahik, valid, leg‘ally ‘effective, 121 .,

150. .

sahm, fixed share of an heir, t50.

sakk (pl. sukidk), written document, 78,
© Bam. 1,195 )
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sglam, contract for delivery with pre-
payment, 106, 119, 147, 153,
155.
sarf, exchange (of money and precious
metals), 154.
sari}, explicit {(declaration}, 116.
.ran&:a, theft, 175, 179.
sa’ 3, < si*dpa, 129 (q.v. for definition).
, testimony, evidence of wit-
nesses, 192, 194.
shakid (pl. shuhid), witness, 193.
shar', shari*a, the sacred Law of {slam, 1,
and passim; opposed to siydsa,
administrative justice, 54 I.
shari, partner, 139, 155.
sharika, shirka, society, partnership, 119,
155 f.
sharikat mal, association in property,
joint ownership, 138, 156.
sharg (pl. shirdf), prerequisite, condi-
tion, 118; stipulation, 145.
shaykh al-Islam, the chief myfti of a
country, 974; in the Ottoman
Empire, go.
shibh, quasi-, 181 £., 185 n. 1.
shira’, purchase, 151.
shubha, 163, 196 (g.v. for definition),
78, 179 1.
shuf “a, pre-emption, 94, 106, 142, 192,

194-
shurb al-khamr, wine-drinking, 175, 179.
shaurga, police, 50.
shuriig (pl. of shary), “stipulations’, legal

formularies, Bz n. 1, 83f, 114,
210.

sijill, written judgment of the Eddf, Ba,
18g

simsdr, broker, 78, 120.
sivdsa, ‘policy’, administrative Justmc,

54,861, g1, 184.
sivésa shar'iyya, siyisa within the
limits assigned to it by the shari’a,

54

subaski, chief of police in the Ottoman
Empire, go, 92.

suflaja, bill of exchange, 78, 149.

sulk, amicable settlement, 148, 1B1.

sultan, authority, dominion, ruling
power, 206,
sunna, precedent, normative legal

custom: in pre-Tslamic Arabia, 8;
in carly Islam, 17; in the ancient
schools of law, 30 1., 33; according
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to Shifi'i, 47, 59; according to
ibn al-Mukaffa', 55; acocording to
Ibn Timart, 64.
sunna of the Prophet, 171, 33, 43,
47, 53, 6o £, 67, 114.
sunna of AbG Bakr and ‘Umar, 18.
sunna, recommended, 121.

ta'addi, fault, illicit act, tort, 140, 1471,
157.

fabakit, biographies of lawycrs arranged
by ‘classes’ or generations, subject
of special works, 114.

tadbir, manumission which takes effect
at the death of the owner, 129.

tafrik, a dissolution of marriage, 165.

1fwid, 164 (q.v. for definition).

tahiluf, 101 {g.v. for definition).

tehdtur, conflict of equivalent testi-
monies, 195.

tahdid, threat, 117,

tahlil, a device to remove an impedi-
ment to marriage, 81 f.

tfjir, trader, merchant, euphemistic
term for the money-lender, 9.

takibud, taking possession reciprocally,
138, 152.

takiyye, simulation, 118,

takitd, reference to the Companions of
the Prophet (in the ancient schools
of law), 92, 47; reliance on the
teaching of a master, 58£, 65,
a1 ff,, 1oz, 115, adopting the
doctrine of a school of law for a
particular transaction, 68 n. 1,

{aldk, repudiation, 163 ., 165 n. 1.

talfik, combining the doctrines of more
than one school, 68 n. 1, 106,

ta'lif al-gjaldk, form of conditional
repudiation, 164.

tamlik fil-kal, immediate transfer of
owntership, 119.

témm, complete, 152, 157.

tanazzuk, religious scruple, rz3.

tapu, an Qttoman fiscal institution of
land law, go.

Ia'rif, 187 (g.v. for definition).

tarika, catate, 169,

tasallum, taking delivery, 138.

taparruf, capacity to dispose, 124;
disposition, 145.

tashib, bi-sabab, indirect causation, 181,
182, '
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taslim, delivery, 138.

tawba, repentance, 176.

tawliva, resale at the stated original
cost, 153 L.

t2'zir,  discretionary  punishment
awarded by the kddi, 88, g1, 132,
175, 178¢£, 180, 184, 187, 197,
207 f. .

thaman, price, 152.

thika, a trustworthy person, 83.

#ifl, small child, babe-in-arms, 124.

‘udhr, excuse (for non-fulfilment of a
contract of {jdra), 154-

‘udal (pl. of ‘adl, q.v.), professional wit-
nesses, ‘notaries’, 194.

‘uhda, a guarantee against specific
faults in a slave or an animal,
particular to the Maliki school, 8.

yjra, hire, rent, 154.

‘ukr, 178 (q.v. for definition).

‘uklbg, a Mailiki punishment in cer-
tain cases of homicide, 185 n. 1,
20%.

*ulamd’, the religious scholars of Islam,
28, B4, 87 1., 89, 102, 105, 110.

umm walad, female slave who has borne
a child to her owner, 129, 135,
166, 169, 178, 186.

*‘umrd, donation for life, 8, 158.

“wrf, custom, 62, 136.

upil (sing. asl), or usdl al-fikh, the ‘roots’
or theoretical bases of Islamic law,
48, 59 ff, 71, 114 L.

wadi'a, deposit, 157.

wadi‘a, vesale with a rebate, 154.

wdjib, (1) obligatory, 121; {(2) definite,
binding, due, 22, 121 f.

wakéla, procuration, rzo, t56.

wakf, pious foundation, mortmain, 19,
76 £, Bon. 1, 83, 90,93, 94,96 L.,
o1 f., rog, 108, 114, 1251{, 134,
142, 160, 205, 209.

wakil, deputy, agent,
attorney, 190.

wald’y the relationship of client and
patron, 4o, 130,

wali, legal guardian, 120, 161 £, 165.

wali al-dam, the next of kin who haa
the right to demand retaliation,

181, 184,

proxy, 120;
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warg’, religious scruple, 123,

wdrith, heir, 170.- :

wagf, the circumstances of a transaction
(opp. asl), 1a1.

executor andjfor guardian

appointed by testament, 120, 173.

wasiyya (pl. wasdyd), legacy, 173 f.

wathite (pl. watha’ik), written docu-
ment, 82 n. 1, 193.

wildya, competence, jurisdiction, 188.

wufif, abeyance (of rights and legal
effects), r1g.

wayi,

GLOSSARY OF ARABIC TECHNICAL TERMS

yad, possession (also in a wider mean-
ing), 136.
yamin, cath (undertaking), 156.

zahir, the literal meaning (of Koran
and traditions), 631.; the ‘ocut-
ward’ state, 123 n. 1.

zakiit, alms-tax, 105, 206.

zawf, husband; zawja, wile, 161.

gihar, 165 (g.v. for definition), 203.

zind, unchastity (unfawful intercourse),
175, 177, 1781, 198,




